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P  R  E  J'  A  C  E 

The  -."ollo'.vins  page?  contain  the  ref:;ults  of  an   invest- 
it~ation  into  the  En.^lish  lav;  relating  to  criminal  conspiracy, 
tecun  ill  the  spri;;;:  of  1906,  and  continuGd  v;ith  little  inter- 
ruption until  Hay,  190o.   The  author's  purpose  has  iDeen  to 
present  an  exhaustive  cUscussion  of  the  subject  based  upon 
an  exa^aination  of  all  the  available  raaterial  extant.   Accord- 
ingly, he  lias  considered  every  relevant  statute  and  case, 
from  the  earliest  to  the  latest,  which  upon  a  careful  search 
through  all  the  ancient  and  modern  law-vri-i'uin::s  lie  has  been 
able  to  bring  to  li-ht. 

Tliere  is  scarcely  a  nore  complex  topic  in  the  entire 
douain  of  British  national  jurisprudence  than  that  of  illejiial 
combinations.   The  lav;  relating  to  theai  lias  been  lore  t'lai- 
ordinarily  the  creature  of  accident  and  special  conditions. 
The  resultant  contradiction  and  confusion  introduced  into  the 
cases  renders  extremely  difficult  the  task  of  extracting  the 
under lyin"  principles,  tracin,-^  their  rise  and  r;rov;th,  and  ^^iV' 
ing  an  intelligible  account  of  the  causes  which  have  deter- 
mined their  subsequent  hii-tory. 


T]ie   aut!ior  desires  to   acknowledge  jiis   indelDtedneBs   to 

Professor  Wiliou<^h.by  for  the   inspiration  v/hich  aade   tlie  work 

posL-ible,    as   well   as   for  his  helpful    su^-ertions   and  unfail- 
ing  friendly   interest. 


CH.^PT'-IR  I 


ORIGIN  AMD  EARLY  rll STORY  07  TIIE  LAV  0?  GOrlSPIRACY 

TO  THE  EIID  or  THE  REIG;!  Or  KI  IG  ED^yAR^:  I 


Our  first  definite  and  reliable  inf oriaation  regarding  the 
concoption  of  conspiracy  in  Englisri  law  is  found  in  several  or- 
dinances and  statutes  passed  during  the  reign  of  King  Edward  I. 
This  fact  hat^  accordingly  led  sorie  authorities,  notably  7!r. 
Justice  ^/right ,  to  "believe  that  the  cri;ie  of  conspiracy  was 
created  by  these  enactraents.   Others  are  equally  emphati:;  in 
claining  for  the  offense  a  coiiuaon  lav^  origin  antedating  the 
statutes,  an-j^-scope  e::teuding  far  beyond  the  limits  marked  out 
by  tiien.   It  v;ill  be  our  duty,  tjierefore,  to  e:ca;iine  the  grounds 
of  this  conflict  of  opinioji  and  endeavor  to  fi.-id  out  the  real 
truth  of  the  natter.   T}iis  we  shall  do  by  setting  out  v/hat  is 
known  of  t.ie  law  of  conspiracy  before  the  passage  of  the  Edward- 
ian statutes,  and  then  discussing  the  effects  whicli  there  acts 
appear  to  have  reallv-  produced. 

The  statutes  b-;ar  internal  evidence  tliat  they   are  intended 
to  deal  with  an  offense  not  entirely  unl:nov/n  to  tlie  law.   Not 
until  the  third  statute  is  the  attenpt  made  to  define  consi- ir- 
acy.   The  first  "Ordinance  of  Conspirators,"  anno  21  Ed.  1, 
provides  a  remedy  agai:ist  "Conspirators,  inventors  and  maintain- 
ors of  false  quarrel?  and  their  abettors  and  supporters  and 

1 


and  liaviur.  part  tlierein,  I'.nd  "brokers  of  cletate;-."   Tlie  "ArM 


sui  er  Ghartar",  28  ■'d.  1,  Stat.  '6,    c}i.  10,  ic  no  ::iore  explicit 
in  its  nentioij  o"'  "oonspiratorr. ,  falpc  iiif  omiery ,  ^nd  evil  pro- 
curei-s  of  dozene,  afc'£-ii:es,  inqueL'lB  and  jurier."   It  ir  oLviouF 
that  t';ie  execution  oi"  thet'e  act?  witl.  juftice  and  unifoniiity 
would  have  been  irai^oeyible  in  the  absence  of  an  alrei-dy  exist- 
in::  "body  of  custom  supplyinf';  a  more  or  lo£»s  accurate  dosjrii>- 
tion  of  the  offense  denouaceJ,   An  even  clearer  reference  to 
extra- statutory  le;;al  prinoii.les  relatinr;  to  conspiracy  see^is 
to  be  embodied  in  a  clause  in  the  faiuous  "Definition  of  Cons].ir- 
ators,"  J5  Ed .  1  (1.j04)  directing  "that  justices  assi;^nad  to 
the  hearin,^  and  determination  of  felonies  and  trespasses  sjiould 
have  the  transcript  hereof."  Since,  as  we  shall  see,  tiie  two 
former  statutes  had  provided  only  civil  remedies  against  con- 
spirators, the  criminal  liability  evidenced  by  the  Definition 
beint;  supplied  to  tiie  cri.ainal  justices  could  have  arisen  only 
from  the  co'u:ion  law.   ' 

The  inference  tnat  the  law  had  begun  at  a  very  early  per- 
iod to  take  cognisance  of  the  special  dangers  to  be  apprehended 
from  concerted  evil  doing  is  supported  by  positive  testimony. 
Thus,  we  find  that  plotting  against  th i    lifa  of  the  King  or  of 
a  lord  v;as  punished  by  the  Anglo-Saxon  lav/s.  ^    '    Passing  to  a 
later  period  ,  we  are  shovm  in  the  record  of  the  Shrops/iire  Eyrp 
for  the  year  1221  a  case  strikingly  siiilar  to  a  modern  "i  oy- 
cott.^°'  The  v/ord  "conspirator"  is  first  met  with  in  t}ie 

---0--- 

(a)  T.av;p  of  King  Alfred,  ch,  4;    Laws  of  King  Aethelstan,  ch.4 

(b)  Select  pleas  of  the  Crov/n  (Selden  r.oc.) 


Ilirror  of  Justice?,  (a)  vn-itten  bet-.veen  the  years  12B5  and  1C90. 
In  tlie  chapter  entitled  "The  View  of  Ti'rankpledf^c , "  hundrcdors 
are  directed  to  asi-enible  onco  a  year  all  t)iG  :nen  of  their  hun- 
dreds in  order  io    inquire  oi  tJie  various  "r,ins  against  tiie 
holy  peace";  ai.iong  them,  "  of  conspirators  and  all  other  art- 
icles wliich  :'aay  avail  for  the  destruction  of  sii.."  Britton^^' 
includes  in  his  discussioi  of  pleas  of  the  crovm  a  ohapt'^r  upon 
certain  coaspiraoiet^  or"alliHiiCes"  to  t}ie  hindrance  of  justiqe; 
and  I^ractorK^*'   makes  menLion  of  tlie  offense  of  "conspiracy" 
"by  name. 

These  passages,  all  of  which  antedate  the  passafte  of  the 
first  Ordinanc.-^  of  Conspirators  in  1294,  clearly  evidence  a 
concept ioxi  of  coTispiracy  which  liad  attained  to  so  ;e   rowth  in 
the  virF;in  soil  of  the  co::iuon  law  quite  independent  of  the 
Ed'.vardian  Statutes.  ^^^ 

Wliile  clai:riing  for  conspiracy  an  orit~in  in  extra- statutory 

(a) 

law,  however,  we  uuet  os  careful  to  avoid  the  conuaon  error  ^°' 
of  holdin^:  that  the  ancient  law  had  developed  a  conception  of 
the  offense  in  any  degree  as  advanced  as  tliat  which  we  have  to- 
day.  The  i;io:iarn  law  upon  :ihc  subject  is  the  result  of  a  pain- 
ful course  of  evolution  lastin  ■  many  centuries.   It  has  been 
---0 

(a)  Mirror  of  Juf^tices  (Selden  Soc.  Pub.)  ch.  17, 
(h)    Britton,  (Nichols  y.d.)    p.. 9. 

(c)  De  Legibus  et  Consuetudin^bus  Angliae  (Twiss  '=ld.)  vol.2, 

p. 335. 

(d)  jlotewor'ohy ,  also,  is  the  absence  of  any  but  a  single  st.:te- 
ment  (See  argument  of  counsel  in  Y.  F .  3  Ed.  2,  p.  SI.)  ia  the 
ancient  v/ritin  -s  that  conspiracy  originated  in  the.^e  statutes. 
On  the  other  hand,  references  by  counsel,  court,  and  coiMien- 
tator  to  the  coiuaon  law  ori,c:;in  of  the  offense,  in  tlie  later 
Year  Books  and  in  the  later  authorities,  are  found  in  abund- 
ance, 

(e)  Strikingly  exe.Milified  in  State  vs.  Buchanan,  5  H,  nnd 

J.  317,  the  leadia,::  Anerican  case 
upon  conrpiracy. 


fjraduall;-  v/orkod  out  "by  t'.ie  interactio-i  of  statutory  enactni  rit 
with  judicial  elaboration,  .-^uided  by  the   circuiaptances  of  its 
history.   In  order  to  tell  the  story  o''"  its  evoli.tion,  there- 
fore, we  must  e::anine  the  condition  o-*'  the  law  relatinr:  to 
unlawful  corabinations  a?  it  stood  Just  heforo  the  ijassaee  of 
the  statutes. 

At  this  period  the  law  'lad  already  assumed  the  aspect 
which  it  was  to  exhi'oit  for  some  ti.'.ie  afterwarri.  "CoriSpiracy" 
wns  limited  to  cojihinsitioas  whose  object  was  to  hin'^er  or  per- 
vert the  administration  of  justice.  Explicit  information  upon 
this  subject  is  derived  from  Iritton. ^^'    In  the  passage  pre- 
vio-..sly  referred  to,  he  says:  "Let  it  be  also  inquired  concern- 
ing confederacies  between  the  jurors  or  any  of  our  officers  or 
between  one  neighbor  and  another,  to  the  liinderance  of  justice, 
and  what  persons  of  the  county  procure  thenselves  to  be  put 
upon  inquests  and  juries  and  who  are  ready  to  perjure  them- 
selves for  hire  or  thro-.gh  fear  of  any  one;  and  let  such  per- 
sons be  rajisoned  at  our  pleasure,  and  their  oath  never  after 
admissible."   It  is  an  offense  of  the  same  narrow  scope  '.vhich 
is  pictured  in  the  statutes  of  Edv/ard  and  in  the  great  majority 
of  the  early  cases  in  the  year  books. ^  ' 

It  is  not  probable  that  the  courts  of  the  ]-eriod  under 
examination  ever  took  cognizance  of  conspiracies  to  ccniiit  the 
more  serious  crimes,  such  as  murder,  robbery,  arson,  and  other 
felonies.   TX.ring  the  reigns  between  the  Nomian  Conquest  and 
the  accesrion  of  Edward  I,  crime  was  exceedingly  rife.   Civil 
war  waf-  corraon.   Tlie  country  swanmed  v;ith  outlav/s,  wlio  rendered 
life  and  property  insecure  and  traveling  hazardous.   T;.e  civil 

0 

(a)  Op,  'it.  l^k.l,  ch.  22, 


autliorities ,  conpequentl:/ ,  had  to  put  forth  their  utiuoi^t  exert- 
ions to  punis}i  t}ie  actual  perpetration  of  puc'^  outrac'E.   Under 
S-.  ch-  conditions  the  idea  of  punishing  mere  agrecn_ents  to  com- 
mit crimes  would  Fcarcel:,  arise.   Such  a  lliir;^  woi-ld  not  "be 
attempted  until  the  supremacy  of  the  lav;  had  1)600:10  so  firmly 
estatlished  that  the  punislu-ient  of  actual  wrong- doii;c  v/as  regu- 
lar and  certain,  and  opportunity  left  for  positiv:^  attempts  at 
prevention.   >Iot  until  the  crime  had  been  committed  v/ould  the 
lav;  be  invoked;  and  then  the  malefactor  v;ould  he  subjected  to  t}ie 
penalty  prescribed  for  his  misdeed,  V7ith  little  attention  to  any 
conspiracy  or  other  thirig   preceding,  except  poaribly  in  so  far  as 
it  mif;ht  constitute  matter  of  af;f;ravation.   As  for  combinations  'o 
defraud,  v/e  must  i-ecollect  that  at  the  time  of  Kinp;  Tlenry  III 
there  v/as  no  legal  remedy  for-  cheatin,"  and  deception.  ^^'  In  the 
early  stages  of  zhs   lav;,  it  is  not  to  be  supposed  tliat  the  confed- 
eracy to  perform  an  act  not  itself  judicially  cognizable  vrould  be 
considered  a  crime.   Hence  we  have  every  I'eason  to  suppose  that 
conspiracy  in  pre-Edv;ardian  times  included  no  raoro  than  ~"hat  is 
mentioned  in  Britton  and  exemplified  i..  the  Year  Book?  -  combin- 
ations to  defeat  justice. 

There  is  no  reference  in  the  books  which  antedate   the  first 
Ordinance  of  Conspirators  to  any  but  tlie  crim.inal  aspect  of  con- 
spiracy,  'f?het}ier  the  law  provided  a  civil  remedy  for  the  offense 
cannot  be  known  with  certainty.   It  seems  clear  that  tlie  ro;/al 
courts  had  developed  no  such  remedy  before  t^-ie  Statutes.   Neither 
Glanvili,  Eracton,  Britton, nor  ?leta  refers  to  it,  though  they  all 
treat  -"Jxclusivel:-  and  exhaustively  of  t};e  law  administered  in 

c 

(a)    Pollock  and   Maitl.uid ,    "l-istory   of  En^lip}'.   Law,"   vol.    2,    p.5L^8. 


in  t]io?e  tribun.:ilp.   Moreover,  tiic  writ  v,hic]i  ic  provider'  "by 
^"^^n   Ordinance  concluciee  v;it-i  the  phrase  "contra  fomiani  p_tat- 
u t i " .   It  ir  quite  potrrille,  however,  that  civil  actions  v;ere 
entertained  in  tv.e  county,  hundred,  and  feudal  courtr  ;"or  the 
redress  of  v/rou/js  ori  iiiating  in  unlawful  corabination? ;  if  ;.ot 
generally,  yet  under  certain  conditions  or  in  certs.iri  local- 
ities.  B-.t  no  poritive  proof  uion  thif^  point  can  he  adduced. 
Since  none  ox  the  local  tribunals  wei-e  "courtr  of  record",  we 
jiave  very  little  inf or-^ation  in  re^-ard  to  the  varioi  s  curtons 
rocogniseri  and  enforced  by  then.   Indeed,  the  older  law  so 
confused  civil  and  crir:iinal  procedure  that  in  speakin/;  of  a 
civil  action  of  conspiracy  at  the  period  under  discussion  we 
may  be  Guilty  of  an  anachrorxisri. 

TTodern  lav;  treats  as  a  crime  the  laere  combination   to  io 
certain  acts.   The  offense  is  conplete  as  soon  as  the  agree- 
ment is  forued,  and  is  wholly  distinct  from  any  act  perforiued 
in  pursuance  of  it.   The  ancient  law  v;as  otherv/ise.   The  con- 
spiracy was  an  element  to  be  taken  iiito  account,  but  v/as  not 
in  itself  a  complete  crirae.   Jor  this  stateuent  we  have  the 
authority  of  Braoton,   Writing  of  principal  and  accesrorj'  in 
crininal  prosecutions,  he  states  that  the  accessory  nay  not  be 
put  to  answer  until  the  principal  has  beei.  tried:  "because," 
he  adds  J  "where  there  is  a  principal  party,  there  nay  sometir.es 
be  an  accessory,  but  r.ever  an  accessory  v/here  there  is   o  prin- 
cipal party,  because  v/here  a  principal  act  has  no  existence, 
t}iings  consequent  on  it  czin   have  no  place,  as  nay  be  said  of 
precept,  conspiracy,  and  sucli  like,  because  these  tilings  nay 
c--- 


occur  even  witlioit  any  act,  and  are  sonetirieB  puniBhod  if  an 
act  is  subsequent,  but  without  any  act  not  r.o,  like  tae  sayino;; 
•For  what  harm  lid  the  attempt  cause,  since  the  injury  took  no 
effect?'   Nor  ou^ht  precept,  cone.  ira-:y,  precept  and  count-.el  to 
do  }iani,  unless  soie  act  follows."   Traces  of  this  principle 
linger  lonf  aftsr  I'ab   reiga  of  Edward  I.   In  the  42nd  year  of 
King  Edward  III  (A.D,  1368),^^^ we  find  a  case  arising  upon  a 
writ  of  conspiracy  in  w}iij]i  the  arguj:ie:-it  is  iiade  by  cou  sel 
and  assented  to  oy  the  coi.rt  that  a  ?riere  "parlance"  of  conr^jjir- 
acy  without  an  act  in  executio  i  of  it  is  not  an  iadictable  off- 
ense.  And  the  pre;uable  to  the  Statute  3  Henry  7,  c.  14  (A.D. 
I486)  ,  declaring  oons;^iracies  to  destroy  the  King  or  iiis  creat 
of'^icers  to  be  felonies,  recites  that  suc}i  conspiracies  are  fre- 
quent, and  t}iat  "hy  the  law  of  this  land,  if  actual  deeds  be  not 
had  there  is  no  renedy  for  such  false  conpassings,  imaginations, 
and  confederacies  against  any  lord,  etc.,  and  so  great  incon- 
veniences might  ensue  if  such  ungodly  demeanings  should  not  be 
straitly  punished  before  that  actual  deed  be  done".   At  th.e  time 
of  this  statute,  and  even  of  the  case  cited,  the  tendenc;/  to  hold 
the  combination  punishable  apart  from  f.ie  act  performed  by  it 
was  becoming  noticeable.   The  citations  given,  iiov/evor,  suffic- 
iently evidence  the  older  rule  that  the  bare  conspiracy  was  not 
subject  to  animadversion  of  the  courts. 

The  above  pages  iresent  a  complete  inventory  of  such  in- 
formation regarding  the  ancient  com'iton  law  conception  of  con- 
spiracy as  can  be  gleaned  from  tlie  scanty  evedence  tlnat  has 

(a)  Year  Book,  42  Ed.  3,  fol.  14. 


coriic  dovm  to  us.  ^ie   laust  now  take  up-  and  explain  t:.e  contents 
«ad'  effect  of  tlie  Edwaidian  Statutef  of  Coa:-iUracy. 

The  first  of  t}iese,  pasLseti  ia  the    21nt  year  of  Edward  I 

(a) 
(A.D.  1293)  ,    i?  usually  spo^con  of  as   the  "Ordinance  of  Con- 
spirators".  Its  iirovisions  are  as  follows:  "Ac  to  those  who  uiay 
desir:^  to  complain  of  conspirators,  proourerc  of  pleas  ,.iali  ;- 
iously  to  "be  raoved  in  the  co.ntry,  as  v/ell  as  of  brokers  who 
maliciously  -naintain  and  sustain  such  pleas  a-.d  conticnelies  tl-iat 
they  may  thence  have  part  of  the  land  or  any  other  "benefit ,  let 
them  coyae  hefore  the  justices  assigned  to  the  pleas  of  our  Lord 
the  Kin.-^  and  there  let  then  find  security  .'"or  prosecuti.&a  their 
plaint.   And  let  the  Sheriff  "be  commanded  oy  t}:e  v/rit  of  the 
C]iief  Justice  and  under  his  seal  tiiat  they  (i.e.  the  defendants) 
"be  be.i'ore  the  King  at  a  certain  day:  and  there  lei  swift  justice 
"be  done.   And  let  those  "^ho  sh.all  oe   convicted  of  this  be  sev- 
erely punishe;!  according  to  the  discretion  of  the  Justices  afore- 
said, b^.-  imprisoa\aent  a '.d  ransom:  or  let  suc}i  plaintif -''s ,  if 
they  so  desire,  await  the  iter  of  t:ie  justices  in  their  neigh- 
borjiood,  ar.d  there  let  them  ;.ursue  their  remedy." 

This  ordinance  appears  aiaong  the  statutes  of  uncertain 
date  in  a  slightly  altered  form: ^^^ "Our  Lord  the  King  at  the 
infonaation  of  Gilbert  de  Roubery,  clerk  of  iiis  council,  hath 
commanded  that  whoever  will  comulain  of  cons,:irators ,  iventors, 
and  raaintainers  of  false  quarrels,  and  their  abbettors  and  sup- 
porters and  liaving  part  t3ierein,  and  brokers  of  debates,  tliat 
perr'on:'  vo     rieveo  and  complaining  rhall  co;:ie  to  the  chief  just- 
ices of  our  Lord  tJie  King,  and  shall  have  a  writ  of  tiiem,  under 
tlieir  seals,  to  attach  such  offenders  to  answer  to  oartie;- 
grieved  so  conplaiiing  "before  fie  aforesaid  justices;  and  sucn 

---o--- 
(u)  1  Rot.  Pari. ,  p.  96. 
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sliall  "be  t:ie  writ  made  for  theu:  ('.'ere  follovvL-  t..e  wriL.  T.ee 
popt.)  And  if  any  be  thereof  aonvioti-'d  at  tne  suit  of  such 
coxaplai  larits ,  he  sliall  be  i.mpi  isoiied  'till  he  iiath  made  satis- 
factio'i  to  the  party  grieved,  and  ho  shall  alpo  pay  a  grievous 
fine  to  the  King."  An  incorrect  and  incomplete  version  of  tiie 
sai.ie  ordinance  is  also  appended  to  the  Statute  of  Champerty,'*) 
and  wrongly  attributed  to  the  33rd  year  of  Kdward  I. 

Whether  the  last  two  of  these  instruments  are  but  inexact 
transcripts  of  the  first,  or  whether  they  reenacted  it  with 
the  addition  of  a  specific  writ,  the  purpose  of  t}ie  rroup  was 
to  provide  a  civil  action  ia  the  royal  courts  for  damages 
caused  by  the  acts  of  unlav/ful  combinations  of  malefactors. 
No  especial  significance  is  to  be  attached  to  the  provisions 
for  fine  and  imprisoniuent  to  be  inflicted  upon  those  found 
guilty  of  conspiracy  in  these  proceeding's.   Such  penalties 
were  coi^'aonly  inflicted  upon  unsuccessful  parties  to  a  civil 
action,  and  only  bear  testiriony  to  the  indi?tinctness  of  the 
line  drawn  between  civil  and  cri'ninal  procedure  in  early  Eng- 
lish law. 

The  next  statute  that  deals  with  conspiracy  is  the  "Arti- 
culi  Super  Chartas,"  anno  28  Ed.;  Stat.  3,  -h.  10  (A.D.  1300) (^) 
It  provides  as  follows:  "In  regard  to  conspirators,  false  in- 
fonaers,  and  evil  procurers  of  dozens,  assises,  inquepts,  and 
juries,  the  King  hath  ordained  remedy  for  the  plaintiffs  by 
a  writ  out  of  t}ie  chancery.   And  notwithstanding,  he  willeth 
that  his  justices  of  the  one  bencli  and  of  the  ot'ier,  and  just- 
ices assir^ned  to  tal:e  assizes,  wlie/i  they  co.'.i"  into  the  county 

---0 

(a)  Stat.    33  Ed.    3,    Stat.    3    '  '  .7^.    1305);    1st   St.    at   Large,    p.lfO 

(b)  1   Statutes   at  Large    (Tomli  riSEJ  •)    P*    233. 


to   do   t-ieir   office,    shall,   u-o/i   every  plaint   nade   unto   tliem, 
award    I'lquesos   t'lereui'on  without    writ,    and    shall   do   ri -ht   unto 
the  plaintiffs  v/iuhout    delay."     ThiB   act    ir.   evidently   intended 
to   iiaprove  the   remedy  previously  entablin/ied  by  permitting  act- 
ions   of   conspiracy  to  ■be;:un  withoi.t   writr. .      V/liat    ita  effect   was 
cannot   "be  kao'.vn  v/it>h  certainty.      One   or   two   aliusioip    in  the 
earlier  Year  Book;-    .vould    indicate   t-orae   doiibt    in  the  ?Tiinds   of   tlie 
judges   leat    the   action  by  writ    of   conspiracy   was    intended   to  be 
entirely   superseded   by   the   new  reraedy'.      This   doubt,   }iowevyr, 
seeus   to  have  been  resolved   iii  favor   of   tho    older   action.      All 
tiie   cat^es    in  the  Year  Booic^    (except    a  fev/   criminal  proi-eout ions) 

were  begun  by  writs;    and   there    is   nothing   to   shov;  that   ti:e   new 

(5) 
procedure  was   ever  followed   at   all. 

We  coiae  nov;  ^o  the  statute  v;hich  for  the  first  time  tells 
us  i-'ouething  regarding  the  exact  nature  of  the  offense  of  con- 
si  iracy.  T\:±-j   is  tlie  faiuotis  'nefiaition  of  Conspirators,  "lade 

(a) 
anno  ..3  Edward  I,  Stat.  2,  ^^nd  A.D.  i;-504,"   which  served  a?  t}ie 

vory  basis  of  the  law  for  a  long  time  after  its  pari'ane.   It 
states  "who  be  conspirators"  in  these  words;  "Conspirators  be 
they  that  do  confeder  or  bind  themselvet'  by  oatli,  oove.iant,  or 
other  alliance  that  ever.;,-  of  them  shall  aid  and  support  the  en- 
terprise of  each  ot]ier  falsely  and  naliciously  to  indite,  or  cau- 
se to  be  indited,  or  falsely  to  acquit  people,  or  falsel:.'  to  move 
or  maintain  pleas;  and  also  sucii  as  cause  ciiildren  v/ithin  are  to 
appeal  men  of  f-lony,  whereby  they  are  imprisoned  aid  sore  rriev- 
ed;  and  such  as  retain  men  in  the  county  witii  lieveries  or  feer 
for  to  maintain  their  -aalicious  enterpriser,  and  to  supprest^  the 
t  rutii ;  and 

o 

(a)  1  St.  at  L.,  p.  292  (Tomlins  Ed.);  1  r.t .  at  L.  ,  (Kuffhead 
Ed.)  p.  149-.^:'0 


tliic-  exteiideth  as  well  to  tlie  takcrr  ar  to  the  giverB,  ond 
stewards  and  bailiffs  of  f^^reat  Icrdr.,  v/liich  by  their  seignory, 
office,  or  power,  underatlce  to  hear  or  maintain  quarrelF,  pleas, 
or  debates  for  oth.er  matters  tliaii  Kuch  as  touch  the  estate  of 
their  lords  or  t}ieuselves,   Tliis  ordinance  and  final  definit- 
ion of  conspiratort:  was  Made  a..d  accorded  by  t.-ie  King  and  his 
council  in  liis  Parliai.'ent  tlie  33rd  year  of  Ixis  reign.   And  it 
was  further  ordaineo  that  justices  assigned  to  thu  iiearing 
and  determination  of  felonies  and  trespasses  shoi.ld  have  the 
transcript  liereof .  " 

There  are  a  few  other  early  statutes  relating  to  coii- 
spiracy.   These,  however,  are  of  but  little  ii^portance  for  our 
present  purpose,'^) 

The  real  purpose  and  effect  of  the  Edwardian  Statutes 
may  be  briefly  summarized  as  follov/s:-  Altliougli  the  civil 
action  of  conspiracy  in  the  royal  courts  i.rovided  by  the  Ord- 
inance of  1.1  Ed.  1,  and  the  "Artio;.li  sun_er  Chart  as "  was  pro- 
bably an  innovation,  the  Definition  of  Conspirators  was  in  the 
nature  of  codification  of  existing  law.   The  conception  of 
conspiracy  which  appears  in  the  Definition,  and  the  later  stat- 
utes whicli  ?lig]itly  extend  and  inpro'.'e  it,  is  but  little  in 
advance  of  that  attained  by  Bracton  and  Britton,   And  we  may 
be  permitted  to  believe  that  these  Ordinances  were  intended 
to  set  out  tiie  entire  law  of  conspiracy  as  it  was  then  under- 
stood.   In  otiier  v/ords,  the  essential  purpose  of  tl'.e  Edv.-ardian 
Statutes  v/ar  to  render  clear  ai:d  certain  the  already  existing 
principles  of  the  coEunon  law  relating  to  unlav.'ful  combinat i(^ns, 

and  to  create  and  improve  the  judicial  Macliinery  t'nrougli  v/liich 

c 
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that  law  v/aG  to  be  adniniptercd.  ^    ' 

It  is  difficult  to  say  just  v/}iat  war;  tlie  .  x. n.iaLe  ofi'cct 
of  these  statutes  upon  the  developnient  of  the  conception  of  con- 
spiracy.  They  wore  doubtlep?  both  a  lielp  and  a  lindranc";.   At 
the  time  of  their  passage  the  law  of  conspiracy  was  in  a  for- 
mative sta,';:^.   The  conception  of  the  offense  Iiad  not  as  yet 
been  logically  and  completely  worked  out  by  the  legal  thouglit 
of  tlie  age.  Hence,  statutory  expression  raay  liave  been  pre- 
naturel^'  given  to  it,  and  so  clotjicd  it  v/itli  a  finality  and 
a  rigidity  which  prevented  its  gradual  improvenent  by  the  rlov; 

(Q) 

and  silent  pi-ocesses  of  the   cor.iinon  law.^^This  consideration 
nay  account  for  the  sriall  progress  nade  by  the  law  of  conspir- 
acy during  tlio  next  two-hundred  years,  until  nev/  impetus  was 
given  to  it  by  the  decisions  of  the  Court  o''  Star  Cha:;ber.   Still, 
it  is  probable  that  the  total  effect  of  the  statutes  upon  the 
law  was,  upon  the  wliole ,  favorable  to  its   rov;th.   They  assigned 
it  a  definite  place  in  the  national  jurisprudence,  provided 
suitable  procedure  for  the  trial  and  punislinent  of  conspirators, 
and  prescribed  adequate  penalties  for  the  iffipr-o^v^nent  of  the 
law.  Many  cases  were  consequently  drawn  into  the  royal  courts, 
v/}iose  decisions  soon  revealed  the  defects  in  the  old  conccj.tion 
of  conspiracy  and  called  attention  to  the  possibilities  of 
its  future  developnent.   In  tliis  way  the  statutes  so  gre  tly 
advanced  the  progress  of  the  law  toward  its  nodern  form  that 
they  nay  be  justly  said  to  be  the  nost  iriportant  factor  in  t}ie 
early  history  of  conspiracy,  though  not  the  original  source  from 
whi  di  it  arose, 

---0 
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CHAPTER  II 

TlIE  GROWTH  AsiJ)   DECAY  07  Tim   CIVIL  ACTIO:. 
01^  CO:;GPIf;ACY 
The  statutes  of  Edward  autlioriziiif,  the  royal  courts 
to  entertain  civil  actions  Tor  the  redresR  of  certain  injuries 
inflicted  "by  combinations  of  ];ersonp  served  us   a  foundation 
upo:i  ;7hich  t-'ie  courts  reared  a  complex  structure  of  u:.v7ritten 
law  relating  to  conspirac;/.   Limitations  as  to  space  forbid  an 
enumsration  of  the  steps  v/herehy  tlie  old  "strict"  or  "fo:T-ed" 
actioi:  of  conspiracy  was  evolved.   The  process  v;ac  a  ou-".  oori- 
pleted  by  the  tine  of  King  Henry  VII  (A.T).  1433.)   It  v/ill  be 
necessary,  however,  to  exaiaine  the  matured  foixi  of  the  strict 
action  as  it  appeared  at  this  period,  in  oi'der  that  its  inher- 
ent lir.iitations  and  defects  ir.ay  be  pojnt-^d  out,  and  the  v;ay 
opened  for  an  intellicible  account  of  the  progress  and  causes 
of  its  decline  and  practical  disappearance. ^^^ 

The  action  by  v;rit  of  conspiracy  could  be  brought  by  a 
person  vdio  had  been  acciuitted  upon  a  false  indictment  i^referred 
by  two  or  ^nore  person?  acting  in  concert.   It  also  lay  for  a 
false  appeal  in  whicli  the  plaintiff  liad  been  non-suit.   Nothing 
else  tl.an  a  technical  acquittal  by  verdict  v/ould  support  the 
action.   It  the  plaintiff  had  gone  free  by  reason  of  a  defective 
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indict  :ient ,  a  charter  of  pardon,  or  beacfit  of  clergy,  he   had 
no  standing  in  co\irt.   Even  if  an  appeal  had  been  sued  while  tlie 
indiotrient  war>  pending,  aad  upon  tliis  appeal  the  accused  was  ac- 
quitted, wherefore  tlie  indictaent  also  failed  he  waa  .iot  entitlei 
to  his  writ  of  consiiiracy,  "because  ae  iiaf'i  not  been  teciiuioally 
acquitted  upoii  the  indictnent.   In  like  nanner,  if  a  nercon  liad 
been  falsely  indicted  as  an  accessor^--  to  a  crirae,  tlie  acquittal 
of  his  principal  gave  hir\    (the  accessory)  a  ri:3ht  of  action 
against  tiie  accusers;  not  so  if  the  principal  liad  died  before 
the  rendition  of  a  verJict,  or  had  escaped  in  any  of  the  ways 
mentioned  above.   The  writ  of  conspiracy  could  not  be  brought 
joi.tl,'  "oy   husband  and  '.vife,  nor  by  two  or  ..ore  persoiis  acquitte: 
'-pon  a  joint  indictu.nt,  because  tlie  grievance  was  said  to  be 
several  in  all  cases. 

The  writ  of  conspiracy  lay  only  against  tv;o  or  nore  defend 
ants.  Hence,  if  all  the  defendants  but  one  were  found  guiltless 
he  was  necessarily  discjiarged  also.   If,  however,  one  of  two  de- 
fendants had  been  discharged  by  "natter  in  lav;"  (i.e.  in  any 
other  way  than  by  acquittal  oy   verdict) ,  or  had  died  during  the 
pendency  of  the  action,  the  plaintiff  iai;:ht  still  proceed  to  a 
judgment  against  tlie  other.  Husband  and  wife,  also,  were  }ield 
to  constitute  "  ut  one  person  in  the  eye  of  the  lav;,  and  were 
therefore  incapable  of  conspiring  v;ith  one  another. 

Certain  classes  of  persons  were  i!tT.  ne  from  actions  of 
conspiracy.   The  nost  important  of  these  were  tiie  members  of  tiie 
presenting  jury,  or  "indictors" ,  v;ho  }iad  found  the  indictment 
upon  whicji  t}ie  accused  had  been  prosecuted.   Their  protection 
was  absol".  te,  even  if  they  ];ad  procured  themselves  to  be  placed 
upon  the  in'juesL  for  tlie  sole  pur;;ose  of  indicting-  the  plain- 
tiff.  In  one  case,  this  protection  was  allowed,  by  analc^y,     i 
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to  tiie  exte.'idors  in  an  elegit  who  "nad  corispired  to  deprive  a 
person  of  his    land  "by  means  of  a  false  extension,   A  qualified 
iainunity  could  be  clained  by  witnesses  and  otiier  iarorraers 
connected  with  the  unsuccessful  prosecution.   So  lone  ap  these 
j.ad  acted  u-'ider    corvulsio.i  of  the  law  and  in  ^ood  faith, 
they  were  protected  fro.:  i-uit;  not  bo  if  they  ';ould  be  iiown 
to  have  been  c^ilty  of  any  collateral  corruption,  nalice  or 
covin.   Comissioned  judges,  .justices  of  the  peace,  bailiff's, 
and  ot:aer  court  officers  v/iio  liad  assisted  in  the  prosecution 
of  the  accused  occupied  a  very  siiailar  ;.  osition.   If  they  }iad 
acted  in  pursL.ance  of  their  duties  and  within  the  scope  of 
their  offices,  they  were  exeMpt  froiM  suit;  but  if  they  ]iad  .-^one 
outside  of  their  duties,  they  might  be  held  liable.  1:.   the  savie 
way,  it  appears  tliat  a  "man  of  the  law"  could  .ot  be  charged 
with  conspiracy  by  reason  of  advice  rBndered  a  client  and  lead- 
ing to  an  in.'ictuent  or  an  appeal,  provided  ]:e  had  acted  in 
good  faith  and  in  the  course  of  his  professional  duty. 

An  actio  1  of  cons^)iracy  lay  upon  an  acquittal  by  verdict 
of  a  charge  of  felony  or  of  treah^on.   This  is  t-ie  principle 
finally  settled  u^-'On  hy   tlie  authorities.   We  find  in  the  Year- 
Books  during  the  reign  of  King  Edward  III,  Inov/evor,  several 
cases  in  which  writs  of  consiiracy  were  grounded  U;-on  injuries 
noT.  covered  by  the  above  ..rinoiple,  or  even  by  the  Definition 
of  Conspirators.^*'  These  exceptional  cases  uay  be  attributed 
to  the  vague  fona  of  the  writ  of  conspiracy  prescribed  in  tiie 
Ordinance  of  Conspirators,  ^■^' wliich  afforded  opportunities  for 
much  judicial  discretion  as  to  entertaining  the  action  in  new 
cases.   In  course  of  tine,  the  v/rit  became  raore  explicit  in 
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describing  the  coiu  jiiracy  coMi/L-i  ined  of.   Heveral  definite  fona- 
uluB  applicable  to  the  varioui;  circunatances  under  w}ii'j}  false 
accusations  of  treason  and  felony  jaiflii  be  proc-jout^jd  in  vain 
ca'iie  into  existence .  ^'^' Finally ,  the^e  forias  bacane  tie  only  le^-- 
al  fonas,  and  unless  the  complainant's  case  could  be  brouif-ilit 
within  the  words  of  these  standard  writs,  he  waF  obliged  to  seek 
another  reraedy,  or  fulling  in  this,  to  go  without  legal  redresr 
altoget.ier. 

Such  werV^f)rinci:  les  governing  the  strict  action  of  con- 
spiracy.  One  can  easily  foresee  the  defects  soon  revealed  in 
practice.   This  anciciit  resiedy  fell  sliort  of  the  necessities  of 
the  conditions  under  vyhicli  it  originated.   There  were  many  in- 
juries of  the  saiiie  geiieral  character  with  those  just  enumerated 
which  the  action  of  cons:»iracy  was  incapable  of  reaching.   Ealse 
indictments  aight  be  preferred  by  a  single  individual.  The  off- 
ense charged  might  be  a  crirae  other  than  treason  or  felony. 
Other  parversioris  of  justice  beside  false  accusationr.  might  be 
v/rought ,  by  single  persons  or  by  corabinations  of  persons.   False 
accusations  .uight  fail  in  other  vrays  than  by  the  acquittal  of 
the  accused.   All  of  these  wrongful  acts  were  beyond  the  purview 
of  the  writ  of  consoirac;/",  but  that  they  should  go  uniunished 
was  intol'irable.   On  the  other  hand,  false  indictuents  miglit  be 
preferred  by  a  coiabin  ttion  oC   persons  acting  in  good  faith.   If 
such  persons  were  to  be  liable  in  daraages  whenever  the  accused 
happened  to  escape  conviction,  manifest  injurticd  would  be  done. 
So  extended  a  liability  to  actions  of  conspiracy  w  ould  also  de- 
ter people  fron  laj'ing  charges  against  evil-doers,  and  would 
thus  operate  as  a  serious  inindraiice  to  the  administration  o:' 
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criminal  justice, ^^) 

These  defects  were  eli):unat3d  by  a  process  of  judicial 
legislation  operating  under  the  cover  of  a  supple  lentary  fonn 
of  action,  wliicli  ijrew  up  beside  the  action  of  cont'piracy  and 
enabled  the  courts  to  taJie  co^uizance  of  wron-s  of  the  sane 
general  nature  v^ith  those  redressed  by  the  older  renedy,  but 
excluded  fro.'ii  itr  field  ny  some  technical  barrier^   The  result 
was  the  complete  displacement  of  tiie  old  remedy  by  the  nev/, 
which,  being  based  upon  an  ultimately  so,  nd  conception,  has 
survived  to  the  present  day  under  the  nar.ie  of  "malicious  pro- 
secution," The  story  of  this  p'bdse  of  the  law  of  conspiracy 
is  interesting  in  tiie  extreme,  anc  vividly  pictures  the  mode 
in  which  the  English  Common  Law  hap  grown  to  be  what  it  is  to- 
day. He    sliall  accordingly  describe  the  changes  effected  by 
the  new  remedy  in  the  civil  law  of  conspiracy,  and  then  expl  in 
the  cai  ses  vvhich  Irought  the::-  about,  and  finally  led  to  tlie  ex- 
tinction of  the  old  strict  action  of  conspiracy. 


(a)  This  v;a3  a  particularly  serious  object- 

ion in  the  England  of  that  period,  because  the  ;/i-oEecution  of 
criminals  depended  al:'OSt  entirely'  upon  the  seal  of  private 
individuals.   Any  undue  deterrent  upon  priv;.te  initiative  in 
this  direction  \<ould  alDiost  certainly  result  in  a  large  in- 
crease of  lawlessness-. 
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The  new  remedy  uas  an  action  uijoii  the  cape  "in  tlie  nature 
of  a  conbpirac\ . ^^'It  was  first ^  'brought  into  the  field  hereto- 
fore occui-ied  iiolcly  l)y  the  action  of  consi^iracy  by  the  Stat- 
ute 8  Henry  G,  cap.  10  (A.D.  1429.)   Tliis  act  irovided  that 
aiiy  person  falsely  indicted  or  apijeuled  in  a  jurisdiction  in 
which  }io  dot:s  not  reside  j'liall,  aftur  acciuittal  by  verdict, 
"have  a  writ  and  action  upon  his  case  against  every  procurer 
of  Buch  indictiients  or  appeals,"  and  recover  tiuble  damages. 
This  statute  v/atj  held  (Y.B.  11  Henry  7,  f.  25)  to  have  irovided 
a  renedy  broader  than  the  strict  action  of  coiiS^-irac:  :  whereas 
the  latter  lay  only  aft .  r  a  false  indictment  for  feloxiy,  and 
only  against  two  or  raore  defendants,  the  foruier  lay  for  false 
indictiaent  for  a  tiere  trespass,  and  against  a  single  defendant. 
The  obvious  advantages  of  the  action  begun  by  ;•  writ  "fraried 
as  the  natter  required",  and  "tied  do'.vn  to  no  strict  form"  Foon 
caused  it  to  encroach  deepl;,  Ui-on  the  province  of  the  strict 
action  of  conspiracy,  where  indeed  it  almost  iimuediately  dis- 
placed the  older  i'enedy  altogether.   There  are  no  oases  later 
than  the  reign  of  Janes  I  (A.D,  1603-1624)  begun  by  a  strict 
writ  of  conspiracy.   The  discussio.  s  r.o  often  raet  witli  from 
the  tine  of  James  I  u..til  the  reign  of  Queen  Aime   regarding  the 
nature  of  the  action  of  conspiracy  V7ere  designed  to  ruark  out 
the  linits  of  the  anciert  rem.:dy,  and  to  sliov;  that  tlie  new 
principles  being  introduced  in  connection  v;it}i  actions  upor. 
tlie  case  in  the  natuve  of  a  conspiracy  were  not  iizconsistent 
with  tlie  old,  because  applicable  to  an  entirel:>'  different 
sphere. (7) 
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The  iidi^roveueiiti;  effected  in  the  law  by  raeajis  of  the  ncv/ 
action  upon  the  case  were  gradually  wvout;lit  out  in  a  lino  of 
judicic.l  uocisiiins  extending  fron  the  ri:i/_-n  of  Henry  VII  to 
that  of  King  George  I  (A.D.  1714-1726).   The  :>raotical  conple- 
tion  of  tiie  proceed  wac  shov/n   in  the  grnat  cares  of  ^Sayile 
vs.  Roo^rts,  (IC  W.3  -  A.D.  1693)  .and  Joaes  yg.  Gwynn ,  (l.:  A.ne 
A.D.  1715),  to  be  discussed  presentl;,  .   Its  retults  may  be 
briefly  stated  in  the  forn  of  the  nev;  principles  established 
by  it. 

(1)  A  single  person  who  preferred  a  false  and  malicious 
indictnent  v;as  subjected  to  a  liatbility  to  the  party  injured 
sinilar  to  that  pi-evioiisly  enforced  in  an  action  of  consi  iracy 

against  a  combination  of  persons  who  had  been  guilty  of  the  saiiie 

(a) 
act.   In  tiie  words  of  Lord  Holt,   '  "Wlierever  an  action  of  con- 
spiracy is  maintainable  against  two,  there  if  it  be  a  malicious 
prosecution  by  one,  case  V/'ill  lie."^"' 

(2)  Actions  upon  tlie  case  were  enteitained  in  f::.vor  of 
persons  injured  by  false  aii-J  nialicious  a;;cusutionc  of  offenses 
amounting  only  to  trespasses, '  'Recovery  in  like  Planner  allowed 
for  the  damages  inflicted  oy   false  and  malicious  proceedinfts 

in  the  civil   and  in  the  ecclesiastical   courts.   It  becane 
finally  settled,  also,  that  an  action  Ui^on  the  case  v;oi  Id  lie 
for  false  and  malicious  accusations  of  treason,    'in  regard 
to  vvhich  the  courts  for  a  time  had  exhibited  some  uncertainty. 

(a)  Savile  vs.  Roberts,  12  "od.  208. 
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(3)  The  fonaer  technical  principle  requiring  the  plain- 
tiff in  an  action  oi  conepiraoy  to  prove  a  le^jal  acquittal 

by  verdict  of  the  false  charge,  v;as  n'"«<itly  relaxed.   It  he- 
cajie  ;;radually  settled  that  au  aotion  ui^on  the  case  v/ould  lie 
vtiere   tlie  ^raad  Jury  liad  refused  to  find  an  indictaent,  hut 
had  returned  an  if;nora;.iu3  upon  the  bill  pref  erred. '1*^) Upon  a 
parity  of  reasoning,  actions  carae  to  "oe  enterbai'ied  wliera   the 

plaintiff  had  escaped  the  prosecution  by  reason  of  a  technical 

(14) 

defect  in  the  indictment  found.    Later,  also,  ruits  were  allow- 
ed even  for  damages  inflicted  by  false  and  naiiciorms  proceedin -s, 
civil  and  criminal,  before  a  tribunal  .hich  was  v/itho-,..t  juris- 
diction in  the  preraises,  ^-^^^ 

(4)  Although  the  frataers  of  thi  Statutes  of  Conspiracy 
had  sought  to  provide  rsr.iedies  only  for  false  and  'lalicious 
accusations,  -che  courts  of  the  tinie  of  Edward  III,  in  their  zeal 
to  breads  up  conspiracies,  were  incli-'ied  to  punish  all  false  acc- 
usations whatever, ^^^ The  evil  effects  of  this  policy  have  been 
already  shown.   They  were  correcte,-  by  the  later  doctrine  of 

"probable  cause",  which  has  survived  in  full  force  until  the 
present  day.   Accordin;;;  to  this  doctrine,  the  defendant  in  an 
action  upon  the  case  for  nalicious  prorecutiofi  will  escape  lia- 
bility for  the  false  arrest  and  prosecution  if  he  can  prove  that 
the  circidustances  under  which  he  ordered  the  plaintiff's  arrest 
had  been  such  as  to  justify  uan  of  ordinary  i^rudeace  and  judg- 
ment in  believing;  that  the  plaintiff  wai  guilty  of  the  crime 
charged,  (l^i) 

(a)    2  Pollock  a  ;d  ^aitland  "History  o^'  Engliph  Law",  r.  538. 
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Thun  was  the  law  extended  to  cases  wliich  tiic  strict  act- 
ion of  conspiracy  haa  been  unable  to  re  ich.   ffe  riust  nov/  onde- 
avor  to  explain  tlie  causes  oi"  the  process  of  grov/th  jurt  de- 
scribed, and  to  sliow  why  the  action  upon  the  case  displaced 
the  old  action  by  strict  writ  of  consiiiracy. 

None  of  the  defects  in  the  older  remedy  were  such  as 
would  i;ecessarily  prove  fatal  to  it.   Thoir  presence  alone  does 
not  suffice  to  explain  the  displaceraent  of  the  olc.  remedy  by 
the"  new.   These  defectr  night  well  have  been  corrected  within 
the  li:7ii7,s  of  t::e  action  oi'  conspiracy,  or  the  two  fonns  nifht 
have  continued  to  exist  side  by  ride  and  remained  -nutually 
exclusive.   But  the  old  t-orm  o^  action  erabodied  a  funda-'nental 
error.   This  error  lay  in  the  idea  that  the  element  of  co.'iioin- 
ation  aiiiong  several  persons  to  inflict  harni  upon  another  ni^ht 

in  itself  furnish  an  universally  valid  foundation  for  a  civil 

in) 
action  for  tlie  recovery  of  daiiia,~es.  ^   ' 

The  fallacy  involved  in  zialcing  a  con^'piracy  the  I'^ist  of 
a  civil  action  is  manifest.   The  im'uadiate  purjjose  of  such  act- 
ion i?  to  reimburse  the  plintiff  for  some  material  1osl=  result- 
in,';;  -''rora  the  infliction  upon  him  of  a  legal  injury.   The  amount 
recoverable  is  the  estimated  pecuniary  measure  or  the  loss,  and 
in  sone  cases  an  addition-j.l  pum  "ny   v;ay  of  "punitive  damages." 
In  every  instance,  ."lov/ever,  tiie  plaintiff  must  jiave  p-u-;"f-^red 
actual  damage  from  the  very  acts  constituting  the  legal  wrong. 
Nov/  obviously  a  bare  agreement  among  two  or  more  persons  to 
harm  a  third  persoji  inflicts  no  material  hurt  upon  him.   How- 
ever malevolent  tj^e  combination  may  be,  the  person  against  wliori 
it  i::  dirocted  Buffers  no  Iosf  until  tlie  acts  plai.jcd  are  act- 
uall:,-  perfornnd.   Hence  tlie  acts  done  and  not  the  oo;e  ;  iracy  to 
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do  them  eliould  be  rt:f;arded  as  the  /-list  of  tVie  proceodir.'  to 
make  t'iood  t'e  damage.   Attention  should  he  paid  priri^rily  to 
t}ie  d amnun ;  injuria,  thouch  essential  to  recovery,  occu>i"i  a 
position  of  Becondary  irij  ortance  as  regards  the  prodecure  by 
w/iich-  sucli  recovery  if'  to  be  ].ad. 

The  form  of  action  u.  on  the  cace  enabled  tlie  coi.rtr  to 
accori;'lis}i  tiiis  shift  of  emp}:asis  froi:  the  oouBpiracy  to  the  act: 
done.   Its  couvenience  and  consequent  popularity  also  led  to  t}ie 
substitution  of  malice  for  coMSj'iracy  a?  the  element  o:'  injuria 
in  torts  fovnded  upon  false  prosecutions.   The  relation  exist- 
ing between  Gonspirac;^  and  malice  in  this  connectioii  is  curious 
and  iiisti-uctive .   The  vitality  of  the  strict  action  of  conspir- 
acy  lay  in  the  fa-:t  tliat  it  was  devised  to  remedy  a  class  of 
malicious  injuries.   The  malice  of  the  coni^pirators  was  what 
attracted  the  attei;tionof  tlie  early  lawyers,    'and  supplied 
the  moral  support  of  t}xe  action,   But  notinr;-  that  false  and  mal- 
icious indictments  and  appeal?  were  alv;ays  preferred  by  several 
persons  acting  in  concert,  these  jurists  were  led  to  fovnd  tiie 
tortious  character  of  such  enterpriser-  upon  •/.liat  is  little  more 
than  a   r^inHjle  evidence  of  malic  ,  instead  of  upon  malice  itself, 
The  remedy  constructed  under  tliese  circur.stances  v/orked  very 
well  as  long  as  malicious  prosecutions  retained  thwir  original 
incidents.   But  as  litigc.tion  increased,  malice  exhibited  itself 
in  nev;  activities.   To  meet  them  tlie  action  upon  the  case  was 
employed.   The  variet;/  of  malicious  injuries  so  brought  before 
the  coi'Tts  soon  ri;calleri  into  i-rominence  tiie  idea  of  malice:  as 
the  secondary  element  of  such,  wrongs.   After  this  idea  J.ad  be- 
come firnily  established,  it  was  not  lonr  before  its  more  gen- 
eral validity  aiMi   wider    scope  caused  its  sui  eriority  over 


the  eleiiient  of  C'riupirac;'-  as  a  oodstit'ie  .t  of  tort  to  ■become  re- 
cognized.  In  a  ■.vord ,  the  rtrict  act. ion  of  con:-.,iracy  v;as  render 
ed  obsolste  "by  the  reappearance  in  the  consciouE  thouL:ht  of  the 
times  of  t}ie  general  concept io'i  of  nalice  as  a  secondary  ele-ient 
of  tort  ;^^  This  process  will  nov;  be  explained  in  detail. 

So  completely  had  the  current  conception  of  malice  as  the 
secondary  ele;nent  of  torts  un:ier  discussio.i  found  expression  in 
the  principler  governing  the  renedy  hy  v;rit  of  co  -spiracy,  and 
so  efficieut,  we  aay  he  uer_iitted  to  helieve,  war  this  remedy  i. 
reaching;  tiie  ?nost  prominent  class  of  maliciouF  inji;ries  then  juci- 
icially  noticed,  that  exprers  reference  to  ualice  in  cons,)iracy 
cases  of  the  period  from  thn  reign  of  Sdward  II  to  tjiat  of  Henry 
VII  (A.D.  1307-1504)  practically  ceased, ^^0) 

But  even  at  this  time  a  tacit  idea  of  the  significance  of 
malice  lingered  in  the  legal  thought  of  the  limes.   Its  presence 
may  he  detected  in  the  qualified  immunity  fro:;  suit  granted 
to  vTitnesses,  justices,  a;id  attorneys  concerned  in  an  unsucc- 
essful prosecution  for  cri.'ie.   Such  persons  could  not  he  2ield 
liable  for  what  they  might  do  in  tlie  regular  and  impartial  dis- 
charge  of  their  official  duties,  but  if  they  went  further  and 
took  any  extra-official  part  in  the  prosecution,  t]ieir  y.rotecti'in 
ceased.   We  can  readily  conjecture  that  this  principle  flowed 
from  the  conceijtion  of  -ju^lice.   Sucli  persons,  we  should  say  to- 
day, must  be  presumed  to  act  withoiit  malice,  so  long  as  tiiey  con- 
fine themselves  to  tjieir  official  duties.   But  this  presumption 
does  not  relieve  them  from  the  consequences  o"  improper  com^uct, 
prearranged  plans,  and  the  like,  because  these  clearly  evidence 
a  malicids  intent.   That  this  conception  was  the  real  found- 
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ation  of  tlie   above   iia^iLinitiec   and  nar]:ed   out    their   Units   appears 
in   tlie   reraark  of   the   court    in  the   case    of  G e r- 1  i n -;t  on_  v s  .    P. i_t " 
field.    21  Keb.    5:27    (21  Car.    £  -    A. 3.    1669):    "Strict  proof   of 
malics   in  tiiis   case   o±    a  justice    is   requisite,    and  procuria^i 
v;itnesp:5S   is   no  prosecution." 

The   official   poritions   occupied   hy   t'lio   defondaiits   v;ho 
claimed   an  exemption   I'rora  liability  unJer  such  circujaptances, 
and   the  reapon?   uj.^on  w}iich  their  exemption  wap   ost'jnsibly  bas- 
ed ['^■^prevented   an  express    statement   that  :nalice   was  the   rr^al 
grouri^  of   actior.  in  conspiracy  cases.     feq>r.i&&B  recognition   of 
the   importance    of  inialice   Tirst   recurred   during  the   reign   of  Hen- 
ry '^11,    a  case  wherein  a  false   accusation  had   been  preferred   in 

(a) 

good  faith  by  a  private  i-.dividual.  Here  t;ie  court  said,  "to 

each  sesj-ions  all  .:en  nay  couie  for  the  common  j^rofit,   r;d  if 
they  come  wibh  that  intent,  and  for  the  zeal  that  they  have  for 
justice,  and  not  fro^i  Hiili££.»  "t-"^®^'  ^^^   sufficiently  for  tiie  com- 
mon profit and  i_'  it  was  froi;'.  malice ,  th  ^  matter  would 

be  otherwise."  The  idea  thus  suggested  was  taken  up  and  devel- 
oped by  the  coi.rts  during  tlie  reigns  of  James  I,  Charles  I,  and 
Charles  II.   The  judges  employed  the  t^r^mi  "malice"  more  frequen  - 
ly.   They  -radually  came  to  perceive  and  to  state  more  clearly 
that  the  essential  elements  of  the  torts  redresred  by  action  up- 
on the  case  in  the  nature  of  conspiracy  were  the  diinages  suffered 
by  the  plainitff ,  and  the  malicious  intent  prompting  the  defend-- 
ant's  acts.  ""Tlalice"  wa?  still  used  in  its  popular  sense.   It 
signig^ed  malevolence,  "as  for  unjust  revenge "P' 


(a)  Y.B.,  M.  ::0   Henry  VII,  f.  Hi  Keil-.v  :  .  ;.  ox   .  .:iu  S3  b. 

(b)  Note  by  Lord  Co>:e  in  Poulterers*  Case,  9  Co.  56  b. 
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Contemi'or-Jineously  v/ith  the  gradual  increaee  ir^^dicial 
consciousness  of  tJie  iiui-^ortance  of  laalice,  tlie  a  .tion  ui-on  the 
case  was  beinR  extended  tc  afford  a  remedy  '"or  false  proBccut- 
ions  foi  trespasses  and  for  ecclesiastical  offenses,  for  arrests 
in  civil  cases,  and  for  uiosecutinns  upoi/  defective  indictnents 
and  "berore  -.ourts  without  jurisdiction.   This  extension  advanced 
the  growth  of  t>'e  conception  of  laalice,  although  in  most  of  the 
cases  of  this  class  no  express  reference  to  malice  was  made. 
Such,  cases  provided  the  courts;  with  varied  ipecimens  of  mal- 
icious acts  causing  di^mages.   As  the  specimens  becane  suff- 
iciently nunerous  to  he  made  tiie  hasis  of  gener.ilizat ion,  it 
hecajie  evident  that  trie  coiii'iion  elements  of  aalice  and  damages 
were  the  bonds  connecting  even  tlie  most  heterogeneous  o^  tjien. 
In  the  sa2ie  nanner,  the  developaient  of  the  doctrine  of  probable 
cause,  which  v/as  rapidly  progressing  during  the  same  period, 
and  reached  its  practical  corapletion  during  the  reign  of  King 
Charles  II,  threw  much  light  upon  the  true  significance  of  mal- 
ice as  ail  ele;iient  of  the  torts  under  discussion.   This  doctrine 
supplied  the  courts  with  a  much-need  id  principle  to  guide  them 
as  they  extended  the  action  upon  the  case  to  nev/  circu)istances. 
It  eventually  became  a  fundamental  condition  for  recovery  in 
sucli  actions  tliat  the  plaintiff  should  prove  tJiat  t}ie  defendant 
had  ordered  his  arrest  ^/itiiout  a  reasonable  cause  to  believe  hL:i 
guilty.  Maturer  thouglit  was  not  long  in  recognizing  that  the 
absence  of  probable  cause  is  nothing  but  a  more  or  lees  accurate 
test  or  measure  of  malice,  and  tiius  bringing  into  clearer  view 
the  real  part  played  b./  i.uilice  as  an  element  of  tort. 
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During  all  the  period  in  which  the  trie  contjKi.i.j.cTi  oi'  the 
sif^nif inciiice  of  malice  v7as  "beiiif^  Flowly  and  painfully  worlrnd 
out,  r>nd  fov  Pov.\e   tine  a 'ter  it  had  'becorie  i;ractir;ally  con- 
i-lete,  the  old  sti-ict  action  of  coMr::iracy  remained  theoret- 
ically intact,  alt]iou{;h  it  was  never  reported  to.   The  :  rin- 
ciplep  relating  to  it  were  frequently  stated  and  affii-i;ied  "by 
the  courts,  even  in  caf-:es  in  which  they  v;ere  "basing  the  plain- 
tiff's riglit  to  recovery  upon  the  Malice  of  the  defei.d;. nt.   At 
first  sig'ot  the  long  co-existerce  (in  theory)  of  the  tv/o  forms 
of  action  is  surprising,  in  view  of  the  suieriority  of  t;)e  con- 
ception upon  w}iich  the  action  upoii  the  case  was  "built.  Two 
causes,  however,  r.ay  he  assigned  to  account  for  tlie  length  of 
tine  v/hioh  elapsed  "before  the  incor;ipati"bility  of  an  action 
founded  upon  nalice  with  the  strict  action  of  conspiracy  v;as 
perceived,  and  the  latter  driven  iixto  o"bsolescence .   T}ie  first 
was  the  fact  that  the  courts  had  lost  si,;;i;t  of  t^:e  true  sign- 
ificance of  conspiracy,  and  had  ceased  to  regard  it  as. a  nere 
evidence  of  ::'.alice.   The  teiT.:  had  cor.:e  to  coni;ote  the  act  cor.i- 
ncnly  performed  "by  the  conspirators  as  v;ell  as  to  denote  tlie 
plurality  of  tl:e  perfomers.   "Conspiracy"  al?;ays  carried  v.-ith 
it  the  su  :r:estion  of  a  false  prosecution.   5'or  :;iany  years  after 
t";e  introduction  of  the  action  upon  the  case  for  u^aliciou^  pros- 
ecutions, this  reme'.iy  was  called  "an  action  upon  tlie  case  in 
the  nature  of  u   conspirc^cy.  "  The  v;rit  by  v/hicli  it  7;as  begun 
always  contained  an  averment  t'lat  tlie  false  prosecution  Iiad 
been  instituted  as  tlie  result  of  a  conspiracy  -  "conspiratione 
inde  praeha''  ita"  -  even  in  cases  in  whicji  only  a  single  defend- 
ant v;as  naraed.   And  ir.  the  digests  of  tjie  period  betv/een  the 
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reisn  of  Henry  VIII  and  tliat  of  Charle?  II,  capep  of  nalicj.nus 
pros eov.t ion,  /hether  acainst  a  single  defendant   or  against 
several,  are  all  listed  under  tlie  ;aption  "conspiracy".   The 
word  thun  havi  f-  become  a  yocabuliun  art  is ,  with,  a  special  fonn- 
al  rr.eanine  quite  different  f ro.  ■  its  prinar:'  sirnif  icati  on,  the 
valirUty  of  t"  e  conception  exiressed  by  it  as  tlie  gro\nd  of 
a  civil  reriedy  v.'as  not  readil:-  per-ceived  to  :  e  undernined  by 
the  gro\;tli  in  the  conscio.  s  thou^-ht  o:^  the  tir/ies  of  the  concept- 
ion of  nalice  as  the  true  secondary  elenont  of  actionable  false 
prosecutions. 

The  second  reason  v;as  the  fact  t}iat  this  conception  of  the 
inportance  of  rialicG  v;as  vrorhcd  out  through  the  ::iediui'i  of  the 
action  u.on  the  case,  which  began  "oo  be  employed  as  a  reriedy 
for  false  accusations  alinoi-t  siLiultaneously  v/ith  the  reapi-ear- 
ance  of  that  conception,   ^or  a  long  tine  the  courts  busied 
thenselves  ir.  exteiidin^-  redress  through  thif  new  form  of  action 
to  the  many  cases  in  which  th.e  strict  action  was  powerless  to 
afford  relief,  in  developing  the  doctrine  of  probable  cause,  and 
in  co,-^i:ig  clearly  to  case  the  rights  of  the  plaintiff  upon 
the  dcunage  suffered  by  hiii  and*  the  ...alice  of  the  defendant. 
Tlot  until  they  had  arrived  at  a  coiiparatively  matured  concept- 
io;:  of  the  sigaif icance  of  r,iali-::e  ia  such  cases  did  tiie  courts 
begin  to  conpare  the  new  remedy  v/ith  th.e  old,  and  to  ifinuire 
into  the  relation?  existing  between  theiu.   These  considerations 
explain  v;hy  the  strict  action  of  cons.>iraoy  v;as  preserved  fron 
the  disinter;ratiiig  effects  of  the  new  coaception  of  nalice 
until  the  latter  had  becovie  sufficientl;  developed  to  destroy 
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the  old  actio  i  Lit  a  tlow, 

Conii)arisonr  betweoa  the  two  fon.ia  of  actio  .,  leatUac  to 
the  analyser  of  their  'batr-i.c  aoaceptions  v;}:i.;}i  proved  fatal  to 
the  older  fona,  wore  first  instituted,  it  is  ouriour  to  note, 
as  a  direct  result  of  the  conservatisri  of  the  courts  in  retain- 

inii;  the  name  and  as  mz^ay   as  poi:;-ihle  of  the  av.trihutes  of  the 

in 

older  action  ueveloi'ir.^  the  new.   It  was  often  iii^^ortant  to 

detenaine  wheiiier  the  action  hroi..{;ht  wan  an  action  of  cons;jir  c 
or  an  action  upon  the  catre.     The  similarity  of  the  two  pro- 
ceedincs  nade  necessary  a  close  exaiiination  of  t'leir  fu  n  d  anient  a  1 
charact-aristics  in  order  to  distiuj^uish  theu.   The  dis^ussioiiS 
thus  inaugurated,  thou;-h  at  first  productive  of  a  great  deal  of 
confusion  and  contradiction,  revoaled  the  vital  differences 
between  the  two  remedies.   The  result  was  the  estahlisiinent  of 
the  hroad  principle  that  tlis  action  of  conspirac:'  should  he 
confined  to  cases  v/herein  there  had  been  a  coiih^nation  such 
as  wo-.ld  subject  its  nenbers  to  the  villanoi.s  judgment  -  that 
is,  a  combination  falsely  and  nalicioiisly  to  indict  of  a  cap- 
ital crijie.   In  such  cases,  if  the  action  were  based  upon  the 
conspiracy  as  the  principal  ele;ient  of  t:ie  wrong,  the  other 
facts  beip."  alleged  by  way  of  ag  -ravation,  it  was  an  action  of 
cons^.iracy.   In  all  cases  i:*  w}iich  the  f  Ise  accusation  had  oeea 
preferred  by  a  single  defendant,  or  even  in  w]iic}i  a  conspiracy 
was  alleged  but  the  euplasis  placed  upon  the  acts  causing  tiie 
diUiiage,  the  nention  of  the  coiispira;y  ■  eing  by  way  of  aggra- 
vation, the  proceeding  was  said  to  be  an  action  uv^oii  the  care.  '''*^ 
In  this  .anner  the  two  for  as  of  action  were  dravrn  into  sharp  con- 
trast with  each  other. 
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So   stood   the    law  vfhen   the   fT,rorit    case   of   o_avijL'?   vs.    Rovcrt s . 
9   and    10  V/illai;;  III    (A.T).    169  .)    aror.c.      In  tlii;-    dcciiJion,    -which 
supplier   tlie   foundation   of  raodsrn  doctrine   relatinj^  to  malicious 
prosefy/cltion  and    is   still    .quoted   as   a  leading  case,    tlie  various 
principler.  wliicii  we  have  beori  discussiu;^  separately,   were   woven 
into   a   singlo,   lianuonioun   fciDric.      The   tranrition  to   the   concept- 
ion  of  malice   and   dariages   as   the   true   esse.iti.-.lr.   for   recovery   in 
an   action  u>.on  the   cace   foi-  malicious   proseuction  v;ar   coiupleted. 
Confusion   of  tliouc'  t   res;  Iti,.^:  fron  the  nujaorous   attempts    of 
foiTier  tiries   to   inject   principles  valid  within  the   field   of  the 
action   of   conspiracy   into   tiie   field   of   t;:e   action  upon   the   case 
was    cleared   away.      The   inadeq.v.acy  of  t]ie  nere    conspiracy  as  the 
fOi^ndation  of   a  civil  actio;,  was   pointed   out,    w:,d  the   triunph  o-" 
the   new  proceeding   over  tlie   old   was   openly  recognised. 

Roterti'    I  rouglit   an  action  upon  the  case   in  the  Court    of 

(a) 

Corauon  Pleas  against  Caville,  'alleging  that  the  latter  "mal- 
iciously £.nr:  wickedlf^  intending  to  oipresr  the  plaintiff,  caused 
him  to  "be  r-aliciously  indicted  of  a  riot,"  and  recovered  a 
judgment  for  eleven  pounds  damages.   The  defendant  then  sued  a 
writ  of  error  into  the  Coi-.rt  of  King's  Bench,  v;he:-e,  after-  sev- 
eral argument n,  the  judgment  of  tlie  lower  court  v;ai-  affin::ed. 
Lord  Holt,  in  his  opinion,  emphasized  the  principle  that  tiie 
damage  s-^ffererlby  tlie  plaintiff  v/as  tlie  trut  ground  of  the  act- 
ion.  If  a  persoii  suffers  lo^;;  hy  reason  of  a  false  and  mal- 
icious prosecution,  "it  is  reason  and  justice  that  he  should 
have  an  action  to  lepair  him  the  injury;  tiiouf-)i  of  late  it  has 

"been  questioned,  yet  it  ha;-  always  heen  allowe  "  fomierly 

B_t  it  may  •  e  objected  against  the  autliority  of  the  old  hooks 

0 

(a)  12  Mod.  208. 
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that    tliese   actions   wei^e  groujidod  upon  a   coaspiracy,    v;}ii,;}i   is   of 
an   odioui'!   iiatur^i    and    that    wi'/.ioiit    consiiiracy   f/ii  ;y  are    not   niain- 
tainahle;    "but   to  tlLif    it    is   answered   tliat   tiie    oonrpirac;'  was 
notliiag   in   these   oaccr.  i    tliat   was    not   tl'ie   grouiid    of   theso   actions, 
but   the   daiiare   rustain  ^d  hy  the  party,    '^  'for   if  there  ho   never 
so  ;;reat    a    Tons,  i racy   to   indict    a  ;.ian,   yet    if    nothing;  be   done 
in  i-ursuance   of   tliat    conspiracy,    the  party    ca..  Jiave   no   action, 
llov;   if   a  uan  he   prosecuted   ualiciously   for  a   trespass,    eitlier 
with   or  v;ithout    a   conspiracy,    it    is  the   sarae   thin^^i    tlie   trouble 
and    'ixpense    is   the   saiie;    and   I   take    it,    t'iiat   wheresoever  an   acti- 
on of  conspiracy  is  maintainable   acainst   two,    there   if   it   be   a 
nalicious   prosecution  b;-   one,    case    vidll   lie.      These   actions    of 
conspiracy  in  the    old  boohs   were   reall.     but    actions  upon  the 
case:    but   conspiracy  properly   so-called  does    liOt    lie  unless   tlie 
party  v;ere    indicted    of   a   capital    crii;ie  J' ' 

Lord  Holt    says   further  that  malicious   acts   causing  damage 
alv;a2,^s   give   the   injured   party  a  rif;}it    of   action,    even   in      some 

cases   where   tlie  nalici(>us   prosecution   is   a  proceeding   in   the 

(a) 

civil   courts.      Gtill,    he  cautii.uE,      '  "thougli  this   action   does   li? 

yet    it    is   an  actioi.   not   to  be   favored,    and    ou^:it   not    to  be 
maintained   v/ithout   rai.lc  and   express  iialice   a.id    iiiiciuity.      There- 
fore,   if  thei-e   be   no    scandal    or   ir.iprisoniiiont ,    aiid    ignor-rouus 
found,    no   action    liet,,  though   the  natter  be   false;    yot    i"   t'  e 
indictrient  be  fairly  prosecuted,    :o   action   lies;    :.-o   if   the   court 
has   a   jurisdiction,    though  the  natter  be    scandalous,    yet    if   there 
be   no  r.ialici;,    no   action   lies.      But    in   the   case   before  us,    tlie 
verdict   lias   found    express  r.alice;    and   therefore   ju;',7-ient    ouglit 
to  be   affini.:d." 


(a)       12  !!od.    211. 
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Thi3   Bamo  i-oinlt-*   arose   acairi   in   t}ie   caoe    of   Jo  net'   vs. 
Gwynji  ,^^)   decided   a   feu  years   later,    wlieruin   an   a.-;ti(ni  Ui-ou   the 
case  liad   been  brou^iit   Ui-on  a  f.j.lee   and  naliciouc   indictiiient 
follov/ing   the   trade    of    "corn-'b.>dncr"   witlioi-'.    a  li(jf;nre.      The 
above    doctri;.er   \7er0   reaffimed    and   applied   with  extensidns 
and    iuprovenients. 

These   tv/o   cases  nark  t}ie   culriiuMtio!!    of  the   long  process 
Hherelv/    t:ie   coia-ts  had  been  t;rtidvially  u;.foldi;;£:  the   basic 
principles   relating   to   t}ie   action  upon  the   case   for  inalicious 
prosecution   as   it    exists   to-day.      The    jourts    clcarlj-   and   autlior- 
itatively  announce   tliat ,    not    conspiracy,    but   danages    flov/ing   froDj 
tli'j  nalice    of  tlic   defendant,    are  the    essential  grou.  ds   of   recov- 
ery.     The    old   action   of   conspii-i.;cy  v;as   not    in   terms    declared 
obsolete.      But   tlie   action  upon  the   case  v/as    so  broadened   in    its 
scope   tliat    it   became   available   to   redress   not    only  v/roiigs   be- 
yond   the   operation   of   tP.e    older   re^iedy,    but    also   torts   v/]iicli 
the   old    action  Lii.^iiit    still   reach;    and    in   conpetition  v/ith  the 
neu  form  of  action   the   action   of   cont-piracy   iia;:ediately   suc- 
cuLibed.      Henceforth  the   activities   of   the   courts   are   confined 
to   clearer   statements   and   logical   extensions    of  t}ie  principles 
laid    dovm   in  the   above   cases.      The   tenas    ecii^loyed   receive   fur- 
ther  elucidation.      A  more    objective    conceptio::    of  malice,   mak- 
ing  tlie   latter  mec.rly  co- extensive   v/i  t}i  tlie   absence    of  legal 

excuse,  is    evolved,    ai>d    ti.e    sic-nif icance    of  .robable   cause   and 

(27) 
other   evidences   of  malice    is    discussed.  These,    hov/over,    fall 

outside   of   our      rovince.      Our   interest    ii.   t]ie    r'octriries  worked 

out  by  ti'.e   civil   •:ourts   ceases   with  the   disapi-earaj-ce   of   the 

0 

(b)       10  :.iou.    Ito,    ,..^', ;    Gi'ou.    Cases,    Lav;   and   Eq.    135. 
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conceptio.,   that    conspiracy   if,   ir.   itscll'   ..    constituent   eletient 
of  tort.      ?roiu  tliip    tine    on   our   attei.ti<jri   v/ill  be    centered  u].on 
tlie   crir.iinal   appect    of   consi/iracy,   until   at    the   end   of   t)ie 

nineteenth  century'   the   result  f    flowinr  from   the   decision   of 

(a) 
Allen   VF«    ?lood ,    '    coupled   witli  cer•t^\in  nodern   industrial   con- 
ditions, again  foro'^i   the   concei-tion     of   cons,  iracy   to   occupy 
a  position   of  prorainence    in   civil   car.es. 


(a)       77  L.T.   Eep.,    :J.S.,    717    (1896) 
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C   H   A  P   T   E  K   III 

THE  CRIiii:'Ar.  LAW   07   CO"jJfiPIHACY,    PROr  TlIE  R1<1IG>;   0? 
,      EDvV;j.D   I   Uj'.'TIL   to  BEGIIlUIIIG   0?  TITE  IIIMETEEJITII 

ck.;tijry 

Although  the  Ordint-nce  of  Oonspira!,ors  (21  };d.  I)  and  tlie 
A.rtic-uli  Fuyer  Chartas  (28  Ed.  I)  v;ere  ir.tended  to  deal  vath  the 
civil  renedy  for  cons-piracy,  they  "both  contain  elements  of  a 
criminal  nature /^^There  it^  a  clause  in  the  Definition  of  Con- 
spirators v/hich  evidences  c.  cri'-iinal  liability  for  t^:e  offGrrG"^' 
>Iot  until  the  fourth  year  of  the  reign  of  Edward  III  {A.Ti.    1530)  , 
however,  v;as  a  statute  parsed  exclusivel.  devoted  to  '.:ie  crira- 
inal  aspect  of  conspiracy.   This  statute  is  ar  follo'/s:  "Iten, 
Wliere  in  times  past  divers  i.eople  of  the  realm,  as  well  creat 
men  as  other,  }iave  made  a  lliances ,  confederacies,  and  conspir- 
acies, to  naintair   parties,  pleas,  and  tuarrels,  where"  y  divers 
have  been  wrongfully  (lisinjierited ,  and  so;  e  ransomed  .i.;l  destroy- 


(a)  The  infliction  of  penalties  of  fine  and  imprisoniient  upon 
perrons  foun-J  fjuilty  of  conspiracy  in  a  civil  proceedinc,  in 
addition  to  the  damaces  awarded  to  the  plaintiff,  does  not  fall 
in  with  our  modern  ideas  respecting  the  separation  v;hich  should 
be  -^ade  betv/een  civil  and  crim.inal  procedure. 

(b)  The  signif icancenf  tb.e  direction  contained  ir.  the  Definit- 
ion that  "Justices  assigned  to  the  hearinc  and  determination  of 
felonies  and  trespasses  sliould  have  t}ie  trans'^ript  hereof"  }ias 
already  been  alluded  to.    Cee  ante,  p.  ^, 
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ed,    and    some   for  fear   to  be  nained   and  l-'eaten,    dursl    .....    .  ut: 

for  tjieir  rif;ht ,    nor   coriplain,    nor  the    juries    of   inquest  k   rive 

tiieir  vt.>rdicts,    to    tlie    ^reat   iiurt    of  tl'.e   people;    it    ip    accorded, 

T:iat    tjie    justices  of   th'.    one   'aencu  and    of   the    otlier,    and   the 

jurtices   of  ai's-i^es,    '.vliensoever   they  c  oi  e   to   liolcl   their   serrions, 

or  to   take   inquestE  upon  nisi   yrlye   shall   inquire,   ]:.ear,    and   de- 

ten.i.iJie,    as   well    at   tlie  King';    suit,    as    at   tho    suit    of  the   xarty, 

of   such  r^iaintair.ers ,    hearers   and    consijirators ,    and   alfo    of   t}^em 

that    co^jiinit   chanierty,    and    of  all    otlier  thiii,-s   contained   in  the 

aforesaid   article,    as   v/ell    as    justices    in  eyre   sliould   do   if  ti-ey 

were   in   th.e   sar.ie   coui:ty.      And   that   v;}iich    cannot   he   detuniinod 

hefore   the    justices   of   the    one  Bench  or   the    other-  upon  the   Hisi 

Prius,    for  tae    sl!.ortij\ioES   of   tine,    shall  he    adjourr;ed    into   tlie 

place   whereof  they  he    justices,    and  there  le   detemined   as  right 

and   reason   shall  require.**' 

Fourteen  years   later    (13  Ed.    3  -    A.D.    1344)    it   v/as   enacted 

hy  parliaraent   that   e>:igents   should  he   av7arded   af-ainst    "con^M.ir- 

ators,   0 onf eccrators ,    and  naintainers    of  false    quarrels." 

0 

(a)    Of  this  statute  Wri^lit  ("The  Lav;  of  Criminal  Conspiracies,' 

etc.,  p.  14,  n.  7)  says;  "The  4th  Edv/.  3,  c.  11,  uade  consijiracy 

effectively  crinixial,  hy  directing  t'.e  justices  of  either  hench 

or  of  asrxze  in  sesr-ions  to  hear  and  detemirie  conspir-acie;s  and 

maintenances."  But  it  does  not  in  reality  create  an  entirely 

nev/  criminal  liability  for  conspir-acy.   The  very  terns  of  the 

act  evidence  a  pre-cxistinn;  liability.   It  v/ill  be  noted  tliat 

justices  at  nisi  prius  are  sinply  invested  v7it   th:  jurisdiction 
already  exercised  hy  justices  in  eyre .   If,  therefore,  this 
statute  renderrid  conspiracy  for  the  f  irst  tirie  "effectively 
crininal",  it  nust  •  ave  done  so  by  ini)roving  the  r.iaclilnery  for 
prosecution.  34 


Tlie   atove   statutes   do   nothing  more  than   irtiprov:    .    _    - 

inal  :,Trocedure   relaLin;-   to   V.\e  prosecution   of   conc;- irators.      The 
co:j..non  law,    as  ]ias  "beei   sliov/a,   lia:3   already  raised   u  criiinal 
liability   acainst    cionnyi-ra.c.y.      The    coatent  of   t":at    offense   was 
described    in  tlie   Definition   of  Conspirators.      It   was    left   for 
t':ze    coi^rts   ^'^radually  to   exi'snd   and   iraprovo   tJie    law  applica'ole 
to   illegal   co:;i Sanations    a.id    to   adapt    it   to    cJiaa.-jinp;   coriditions 
■..noil   they   •  rouglit    it   to   tij.    position  v;"..ich  it    nou   occiiivies, 

Durinf-;   the  period  bstwean  the   r;i;:nof  j'ldward   I   and   that 
of  Charles   II,    tlie   criiinal  aspect  of  conspiracy  was   far   less 
important   than  the   civil.      With  tjie   exception   of   seT?;ral   car.es, 
reported   during   t'le   roicn   of  Edv;a -d   III,    the  hoo}.s   record  prac- 
tically no   cri  ainal  prosecutions   for   conspiracy.^    In   the   fev/   puch 
cases  wh.ich  v/e    do  find,   the   conceptions  worked    out  by  the    courts 
in    connection  with  civil   actions    of   conspiracy  -ew^  closely  fol- 
lowed.     The    .'ffense    iicluded    Oxil:'    C07abi:.ati0'.s    to   pervert    ju:-tice. 
Tlie   co.fjii;ation   '.vas   not   .-Unisliable   apart    fro:a  the    act   perfor'.ied. 
The   sarie   irimunities   were   enjoyed  by   indictors,    jiistices,    and 
v;ii,nesFes .      The   party   injur   d  ::uEt   have  beeri  aci^uitted  by  ver- 
dict.     In  general, the  principles  coveruing  the   civil   and   the 
ori'iinal  proceedings   were    substaittially  the   sar.ie. 

The  cxpai.£-ion  of  t}ie  cri^iinal  law  of  conspiracy  be^an  dur- 
ing th.e  reigr.  of  25dward  III,  wa?;  accele  ated  iii  the  time  of  Elizr- 
beth  and  Jaines  I,  and  had  .ade  its  :.ost  irai:i;>rtant  progress  by 
the  end  of  t}-e  reign  of  George  III.  In  con^  aring  this  course  of 
evol\^tion  with  that  undergone  b:,  the  civil  law  of  coiisj-'iracy,  we 
are  struck  v,it}i  two  :.iain  differences.  First,  the  principle  tliat 
several  persoiis   should   bu   :unis}:ed   cri    inally   for  enGai;ir;g    in 
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a  nere    co:.niii.ation   to   do   evil    if-*    sound.      Second,    alt}!OU[;L   t)ie 
f^rowth   of  tl'e   cri    i  .al   lav;  v/ai^    ii  f  luenced   and  I'ariijered  by  the 
narrov;  conceptions   at    tl-.e  "basis    of    the    civil   law   of   conq^ifacy, 
it    encovntered   no   difficulties-   flowing   fro;,L  a   technical  f "orri  of 
procedure   v;]:ich  ]iad    to   be  recpected. 

Our  ti'eati-ent   of   the   development    of  tlie   criiiinal  law   of 
consi)iracy   will  "be   di\ided   ir.to  tv/o  parts:    fir^t,    v;e   shall   trace 
tlie   i-ise    of   t'le  principle   that   tlie  bare  une^tecuted   conppii-acy   is 
a  cortplete    offence;    second,    v;e    shall   rliov;  how  the    classes    of   co::.- 
"binations  punif-hable   ar   conj'piracies    ir.creased. 

The   languacG    of   ths  Definition    of   Conspirators    is   byroad 
enough  to   include    conbinatior.s   v;hich  ha--e   performed   no   act.      It 

appears,   however,    that    an  unexecuted  a^jreeLient   to   do   evil  was 

(2) 

first  declared  ijunishable  during  the  reign  of  Edv/ard  III,   a..d 

by  an  unsupported  judicial  detcnainatioii.   IJoreover,  this  de- 
claration tooh  place  in  connection  with  the  offent-e  of  "confed- 
eracy", '.-Iiioh  tl'oueh  apparently  v/ithin  the  terms  of  t  e  Definit- 
ior.  of  Conspirators,  h.ad  becoiue  differentiated  r-roni  "conspiracy 
strictly  so-called,  and  embraced  combinations  to  cora.'iit  mainten- 
ances of  -.T.rioi  s  kinds. 

There  is  an  obiter  d i c ''.um  upon  the  subject  of  une:cecvted 
conspiracies  in  a  case  anno  19  Richard  II  (A.D.  1395)  "  arisine 
out  of  a  civil  action  upon  writ  of  conspiracy,   tfaddell,  J., 
said,  "a  nanv/ill  ;'a-<;e  \;rit  oi"  conspiracy  altliouf^li  tliey  did 

0 

(a)    Bell:wes'  Case,  Te.....  Rij..ard  II,  p.  .^0,  pi.  108. 
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no-i-]iiiic  "but  t]:e  confederacy  toj-iether,  and  the:'-  will  recover  dam- 
Gges,  and  i.ia;  be  indicted  of  this  also,  o.nd  _cic  n  oJ:_a_ . " 

T3ie  f^reat  impetus  toward  tjie  princi]-lc  that  an  unexGci-ted 
conspiracy  is  crii-iirial  ca:ne  i"ror;i  several  cases  decided  in  tlie 
Court  of  Star  Cham'ber  at  the  hepinninfjof  tlie  17th  centuryl^) 
The  act  creating  this  exti-aordinary  tribunal   war?  jield  to  }iave 
invested  it  with  plcTxary  jurisi'iction  over  all  v;ron£;s  per- 
petrated by  GOEibini\tionr:  of  persons.   Influenced  no  dount  by 
the  precedents  supplied  by  confederacy  capes,  aiid  l-.y  t}ie  tJ.eor- 
etical  importance  assigned  to  the  element  of  cprnbi nation  in  civ- 
il actions  of  conspiracy,  at  ".veil  as  by  tlie  ,o:;ditionp  of  t};e 
tines,  the  judges  of  the  fitar  Chairiber  soon  caiae  to  look  upon 
th.e  conspiracy  itself  as  the  "principal  natter"to  be  noticed. 
Tlie  extreue  flexibilii-y  of  proceed inr:s  in  this  court  and  the 
broad  scope  of  its  authority  peruitted  a  free  developnont  of 
the  tendency  just  mentioned.   The  result  of  the  inter-action  of 
the:o  c  Olid  it  ions  can  be  seen  in  a  li)ie  of  decision?  a.lr.iinating 
in  the  f  aiaous  Poilterers'  Case;  '  anno  8  Jaiaes  I  (A.D.  ItlO)  , 
wherein,  after  a  full  discussion  of  the  lav;,  it  was  said  that 
a  bare  conspiracy  is  punishable  independent  of  any  act  done  in 
execution  O'^  it. 

The  plaintiff  in  the  Poulterers '  Case  had  instituted  pro- 
ceedings in  the  f^tar  Chanber  against  the  defendants  for  a  con- 
spiracy falsely  to  charge  hiia  with  rob'i  ery,  upon  '.vhich  cliarge  the 
grand  jury  liad  returned  an  ignorar!U.s .   The  defendants  relied  upon 


(a)  r,t.  o   Henry  VII,  cop.  1, 

(b)  9  Co.  56  b. 
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the  settled  principle^  of  the  coirunon  law  that  no  action  wi  n.- 
dictnient  for  conrpiraoy  could  te   entertair.ed  unlepc  the  pl;-i:  iff 
had  "been  legally  acciuittcd  "by  verdict.   The  court,  however,  re- 
fused to  di^riirr  the  bill.   After  statinf^  tliat  at  cor'^rion  law  an 
innocent  person  wat:  i^rotec  cd  by  tlie  bill  d_e  odio  et_  atia  in 
the  interval  betweo  .  the  layinr  of  a  C'.arge  and  the  finding  of 
an  indictment,  tlie  judges  say:  "And  iu  is  true  t.hat  a  writ  of 
consi)iyacy  liet  not,  unless  the  party  is  indicted  and  legit inodo 
acc^uietatus,  for  so  are  the  words  of  the  writ ;  but  that  a  false 
conspirac.-'  betwixt  divers  persoas  shall  be  punished,  altliough 
nothing  be  put  in  execution,  ic-  full  and  i.ianifest  in  our  boohs".. 
The  authoi-ity  cited  in  support  of  this  proposition  consists  in 
(l)  the  confederacy  case  al  ove  referred  to,  v/hich  appears  in 
Iten  five  of  the  "Articles  ir.ciuired  of  by  Inquest  of  Office," 
anno  £7  Ed .  3,  (A.T).  1354),  and  the  language  of  t\ie  Iteus  six  and 
nineteen  of  the  sane  "Articles'.'   (2)  The  anon;,Tious  case  au;io  19 
Ric]:ard  II  (A.r.  1595)  also  Tiientionco  above.   (3)  Thi.eclause  in 
the  usual  cor.uiiissions  of  oyer  and  terniner  giving  the  conciiss- 
i oners  the  power  to  inquire  "de  omnibus  coadunationibus ,  ?on- 
fo^ederatioiiibus  et  falsis  alligantiis. "  The  c  ourt  continues: 
"In  these  cases  before  the  unlav/ful  act  executed  the  law  puni.'-h.- 
es  tlie  coadunation,  confederacy,  or  false  alliance,  to  the  end 

til  prevent  tlie  unlawful  act ;  and  in  these  cases  the   con- 

non  lav,  is  a  law  of  i.iercy,  for  it  prevents  tlie  malignant  fron 
doing  Eiischief ,  and  the  innocent  from  suffering  it."  After  a 
hearing,  therefore,  the  defendants  v;ere  puriished  hy  fine  and 
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irjiirisonrient ,    and   one   of   then  weie   bran'irri    in  the  face  wit      the 
letters    "3?. A.",     t"or    "false   aocuser." 

Altiiouch  Lii3    jud^^:es  profess   to  "base   fieir  decision   in 
this   case  upon  the   common   law,    the  Poult er or 3 '    Cas.e   represents 
a  lonf;   step   in  advauoe    of   existing  principles,      Tlie  precedents 
cited  do   not    GUi^tain  the   dccisio.i.      The   lancua^je   emjjloyed    in 
the    "/o-ticles    in  luirad    of  hy  Inquest    of  Office"    (27  Lih.    Asr;., 
ch.    44),    tlie   case   there   noticed,    and   the    ternF,    of   the   Connaission 
of  Oyer   and  Tennin^^r  all   ai;pl.     ;.o   confederacy  -    a  coiihination 

for   a)i  evil  purpose, to  he    sure,    but    one    quite   different    in   its 

(a) 

nature  fro-i  ccnSiJiracy  strictly  so-called;  'The  dictu'i  cited 

froM  the  case  anno  19  PLichard  II  '.vas  undoubtedly  erroneous  in 
as  far  as  it  applied  to  the  civil  action  of  conspiracy,  and  we 
have  every  reanon  to  believe  tliat  it  was  an  equally  inaccurate 
statevient  of  t}ie  doctrine  relating  to  the  criMinal  aspect  of  the 
offezise.   On  the  other  .-.and ,  the  holding  in  the  Poulterers '  Oa^sjs 
was  utterly  opposed  to  the  notion  coMion  at  f-iat  tine  to  botJ 
the  civil  and  the  criminal  law  of  conspiracy  that  the  offense  v/as 
not  co'iplete  until  the  person  injured  had   been  indicted,  tried, 
and  acquitted  by  the  verdict  of  twelve  /.en. 

It  is  to  be  i.ot  id ,  hov;ever,  tliat  the  inportancc-  of  this 
decision  lies  not  so  nucli  in  what  is  contained  in  the  ratio  de- 
cideiidi  as  in  the  nanner  in  which  the  doctrines  laid  down  in  it 
v/ere  understood  and  applied.   The  General  stateri'^nt  thai  con- 
spiracy i'i  itself  is  punishable  is  obiter  dictu^.   The  case  real- 
ly decided  not^iin-  nore  tlian  tliat  persons  nuilty  of  concerted 

---0 

(a)    T'ee  Jlote  2,  p.  36. 
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efforts  to  secure  the  GOjrviction  of  an  innooont  person  upon  a 

capital  charge  r.iay  he  punip}iec]  for  co-ispiracy  althouch  the  false 

(4) 

prosecution  ended  otiierv^ire  t}ian  in  ai,  acnui'.tal  hy  verdict. 

This  principle  is  consonant  with  those  of  the  corimon  law  as  ex- 
plained hy  BractO'.  and  neclared  in  the  Edwardian  statutes  of 
conspirar:;-.  'The  exte.asion  givea  to  the  law  ^  y   the  Poyiltercra  ' 
Case  TO    i'iterprei,:5d  v/as  practically  identical  v/ith  the  contemp- 
oraneo\is  arlva.nces  heinc  :iade  hy  the  civil  lav/  relating  to  t';e 
same  class  of  offenses  .  nder  cover  of  the  remedy  "oy  action  i.pon 
the  case.   In  the  later  cases,  ]:ov;.^ver,  the  principle  "broadly 
laid  dov/n  that  t/ie  bare  co  :spiracy  is  punishable  war  looked  upon 
as  having  been  settled  by  tliis  decision.   A  doctrine  probably' 
valid  as  to  a  liMited  class  of  evil  combinations  tlius  cazie  to 
be  extended  over  the  entire  field  of  such  enterprises.   The  Poul- 
terers '  Case,  therefore,  in  vie\:7  of  the  effects  actually  pro- 
duced by  it,  must  always  be  regarded  as  oie  of  the  historic 
landriarks  upon  the  highway  of  English  legal  history. 


0 

(a)  In  Syderi]ia:i  \^s.  Keil-.vay,  Cro.  Jac.  7_  (1574)  ,  it  was  said 
obiter  that  wliere  two  conspire  to  iridict  a  person  falsely,  and 
the  gra.id  jury  returnsan  ignorajius,  lo  writ  of  concpirac;/-  lies 
"because  he  ::ever  was  indicted  nor  acquitted  i  yet  lie  nay  be  in- 
dicted upon  conspiracy  at  coa.ion  lav/  for  tliis  false  conspiracy 
and  lusdeineanor ,    whioji   is   I'mnisha'&le   at    con.ion  law." 

(b)  12  Co.    90. 

(c)  Godb.    444. 
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in  v/hicli  the  facts  were  identical  in  principle  with  thoro  of  !,he 
earlier  care.   The  state' lent  Lhat  an  unexecuted  conspiracy  is 
an  oi lease  pv.hishable  is  -let  v/ith  for  t}ie  first  tir.io  in  the 
Court  of  King's  Bencl:   in  an  obiter  dictuia  in  Bapc; '  ;•  Caj;d_^'  (anno 
13  Jac.  1  -  A.D.  15b6) ,   It  was  repeated,  again  ohiter ,  upon  the 
authority  of  the  Poulterers*  Case,  in  Smith  vs.  Graushaw,  ^also 
in  Rex,  vs.  TiHiberly,   (anno  13-14  Car.  2  -  A.D.  1662),  wherein, 
as  in  the  Poulterer^'  Case ,  acts  had  "been  perfori'ied  in  execution 
of  the  conspiracy,  but  the  intei-prise  had  no  .  been  such  as  v/ould 
constitute  a  foriaed  conspiracy  in  the  strict  sense.   In  Rex  vs. 
Starli-ig  (or  Sterling)  ,  hov/evor,  another  case  of  surpassiu,;; 
im,iortance,  decided  anno  15  and  16  Gar.  2  (A.D.  1664)  ,  it  v;as 
authoritatively  laid  down,  upon  an  appropriate  set  of  facts,  tlv^t 
a  conspiracy  is  a  criiae  vmite  apart  from  anything  done  to  carry 
out  its  purpot--e. 

An  inforraation  had  been  laid  against  Sterling  and  otiers, 
brewers  of  London,  charging  that  in  pursuance  of  an  illicit  con- 
spiracy to  i''poverish  t'le  Pang's  eX';iHe-r;ien  they  'lad  given  orders 
that  no  More  little  "servois",  called  "gallon-beer",  ^  conniod- 
ity  largely  cons-'iined  by  the  poor,  should  be  brev;ed;  -j^nd  ':hat  ale 
should  be  sold  only  at  a  certain  price.   By  these  neans ,  it  v;as 
alleged^the  defendants  designed  to  excite  tlie  coranon  people  to 
violence  agaii.st  t}ie  excij^e-nen,  in  order  that  tlie  latter  -iiiyht 
be  inpoverished  and  so  disabled  to  pay  their  rent  to  the  King. 

---0 

(a)  11  Co.  93  b. 

(b)  Palm.  315. 

(c)  1  ::id.  6ii. 


Upon  a  plea  of  "not  c^^ilty",  the  (lef endtintF  were  found  guilty  of 
assei'-ibliiig  anci  fion^ultin;;  to  iT:i^:overit-}i  the  ex'';i:-^e  men,  "but  not 
p;uilty  of  the  otjier  f:icts  chari^ed.   The  i^rironors'  couaE'el  ac;- 
ordin;-:ly  v:de  a  motion  in  arrest  of  judcnent,  arguin^^  that  the 
only  fact  found  was  the  conE-piracy,  and  that  t}ie  only  conspir- 
acies punisliahle  v/ithout  overt  act  "must  be  such  as  concern  the 
public,  which  does  not  appear  here  in  t}iis  general  charge,  cut 
an  injuryto  the  femors  by  particular  naiie'.   ' 

Counsel  for  the  King  replied  that  since  the  effect  of  in- 
poverishing  the  fennors  of  the  excire  would  be  a  diminution  of 
the  King's  revenue,  this  conspiracy  was  a  great  offense  "of  pub- 
lic concernaent . "  Moreover,  a  conspiracy  to  injure  any  third 
party  is  punishahle.   Again,  altnough  the  Tiero  conspiracy  is  an 
act  ad  int ra ,  tiie   comniunication  of  it  is  an  overt  act,  and  pun- 
ishable "though  nothing  ensue  thereon".   The  conspiracy  is  the 
crime,  and  the  other  acts  are  but  "particular  instances  of  it>" 
of  value  only  as  evidence. 

The  court  unanimousl.-  over- ruled  the  notion.  Keeliiig, 

(b) 

J. ,   was  of  the  opinion  "tnat  this  bare  conspiracy  is  a  great 

crime,  where  it  is  to  do  that  v;jiich  is  evil,  although  to  a  pri- 
vate person;  so  is  the  Poulterers '  Case. "  But  the  conspiracy  !•• 
question,  he  coutinued,  was  of  a  public  nature,  ar  it  touched 
the  King's  revenue.   Wind}iaj.i,  J.,    "cojiceived  it  a  point  of  v/eight 

an:l  difficulty They  are  acquitted  of  conspiracy.  w]iich 

properly  is  where  it's  to  indict  men  for  their  live^--,  and  this 

(a)  1  Keb.  u5b. 

(b)  1  Keb.  o75. 


is   that   vvheveou   the   v.rit    lietli;    but    the  falpn   alliai;cc    orid   urii(»n 
by  mutual    pvveariuf-   to  wair:tain    liuarrylp,    ip    rat}iei-  a   co:  federany. 

Alpo i-'   it   v/ere  a   coiu-i-iracy,   V/l'.ere    ou^lit   to  ^lave  been 

sorae    overt   act    cxprest^ed ;    a?    if  H.   bo    i;.dicted   for  foroEtalliiig, 
or   ■'oei.xf-   a   cor.uaoii   thief,    or  barrator,    or   conspirator,    and   ar 
to   tliip   tliere    is   :i0   dj-ffereace  tetwixt    indictEient    and   an  action 
or   information;    I    do   conceive   the   defendants   found   guilty    of 
confederacy,    as   in   the  Poulterers- '    Case. "      After   stilting  thi.t 
tlie   offense   was   of  a  public   nature,   he    ioiitinues,    "I   agree   t]iat 
general   confederacy,    without    designr.ient    to  public    or  private 
end,    is  punishable  by  action  upon   tlie    case.... or  by   indictwer.t, 
in  19  Richard    II    in  PoultevcT-s '    Case    is   according    (&ic)  ;    and 
therefore   I    do    conxeive  here    is   enough,  found   to  give    judg   ent 
against   tlieri   for  a   confederacy,    by   theii-  asr.entbling  togetiier, 
their  consultatiozi   and   conspiracy,    which  is   as  mugIi  a  false 
alliance,    as    if  they  j.ad    bound   theiAselve?  by  oath." 

T'.;isden,    J.,    helH    tliat   t'le    defendants    were   guilt:/    "of   an 
unlav;ful   assembly,    and    of  a   conspiracy.  ..  .Also ,    intent,    wiiile 
private,    is   fluctuating,    a;;d    so   cannot  be   punished,   but   wiien  it'r 
declared  by   act,    it's  punisliable;    also,    voluntas   non  reputabitur 
pro   facto;  .  .  .  .that    is,    it    s]-all   not   be   puni.^^hed    so   full;-,    "rut    it 
is   still   punishable:      The   false   alliance    or  binding  by   oath,    is 
but   a  farther  degree    of  conspiracy,    wliicli   is   all    one   and    t-ynony- 
rtious   v;ii;h  confederacy,    and    of   wliich  tlie   assembly   an.-    consultat- 
ion  is   sufficient   fact." 

Sterling   v/as   accordingly  fined   l,Ot'.0  pounds,    i..e    others 
300  pounds    eacli. 
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The  laiinua.ie  of  tiie  court  is  confuped  in  parts,  but  sev- 
eral pointr  stand  out  clearly:  (l)  The  declaration  that  the  nere 
conhination  to  do  evil  is  a  criae  is  part  of  the  ratio  decidendi. 
(2)  This  principle  is  bailed  Ui)o:i  obiter  dicta  in  the  Poulterers ' 
Case  and  in  Ba^g ' s  Case,  and  is  not  supported  by  what  was  act- 
uall.-  decided  in  these  cases.  (3)  Although  Wyndhoii,  J.,  correct- 
ly distin;-uishes  between  confederacy  a:.d  cont-piracy,  the  tend- 
ency to  widen  the  principle?-  applicable  to  the  forner  until  they 
should  include  all  unlav/ful  combinations,  and  to  e^ibrace  the   lat- 
ter within  the  term  "cont-piracy" ,  is  plainly  appare;it.  (4)  The 
real  advance  sj-.ovni  by  this  case  over  t}^e  To,  Iterers '  Case  lies 
in  the  nature  of  the  overt  act  decided  to  be  r.ecessary  to  evi- 
dence the  conspiracy:  iiiereas  the  overt  act  in  the  Poulterers ' 
Case  was  an  unsuccessful  prosecution,  the  overt  act  in  Sterling 'i 
Case  was  the  lere  consultation  and  agreement.  (5)  T}ie  'lodern 
view  as  to  t:ie  lature  of  the  offense  and  the  connection  between 
the  conspiracy  and  the  acts  done  appears  for  the  first  time. 

In  several  cases  decided  soon  afterward,  howev-r,  the 

court  secmsj^  to  hesitate  to  appl  the  doctrine  of  Sterling's  Case, 

'^  ( a) 

In  Rex  vs.  Tayler  and  Gard,   the  punishieut  of  the  defendants 

was  ligbitened  becav, se  the  conrpiracy  ]iad  been  unsuccessful.   In 

?.ex  vs_.  Amstron^  e_t  bil.  ,    counsel  for  tlie  defense  ar^^ued  that 

a  bare  conspiracy  v;itho-.t  overt  act  is  not  indictable,  and  cited 

the  Poulterers '  Case.   The  court  ansv;ered  that  there  Jiad  been"as 

much  overt  act  as  the  naturij  and  desij^n  of  this  conspiracy  did 

0 

(a)  3  Keb.  o99  (20  Car.  2-A.D.  1568). 

(b)  1  Vent.  305  (28-9  Gar.  2  -  1677). 
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admit,"  instead  of  i.iaJcin^  the  obviouu  rejoinder  that  the  con- 

(a) 

Sjiracy   itself   is    the    crii>te.      And    in  i;ex  vg .   Parkeiiurst   et    al. 

the   court    even  declared    obiter   tliat    an   ir:f orniat ion   for   conrpir- 
acy  would   not   Ixe  ui.lesB  an    ovei't   act  be   proved. 

The   law  vias    settled    finall.     by  Lord  Holt.      Even  this   great 
judge,    >.ov;ever,    exi  erie;iC'3d   soie   vacillation   of  raind  "before   arriv- 
ing  at   a  final   conclusion.      In  Savile   vs.   Rohert^     he   declared 
obiter  tliat    "corispiracy ,    thourli  liothing  be    done   thereujion,    is  a 

crime,    and  punisjiable   at   the    suit    of  the   King."     But    in  Reg,   vs. 

(c) 

Daniel!   he  agreed  v/itli  the  counsel  for  the  defense  that  a  con- 
spiracy to  prosecute  an  innocent  raan  upon  a  false  criiiinal  charge 
is  not  indictable  unless  executed,  altliough  he  seei^is  to  think 
that  a  conspiracy  to  i-ob  or  kill  a  r,an,  or  to  Ciiarge  him  vvith 

the  paternity  of  a  bastard  c}iild ,  might  be  punishable  witliout 

(d) 
more. 

Lord  r'olt's  ulliriate  opinion  to  be  found  in  the  gre;  t  case 
of  Reg,  vs.  Pest  et  al.  (A. D.  1704-5)  .   The  defendants  liad  been  in- 
dicted for  a  conspiracy  to  extort  noney  froLi  one  Pickering  by 
falsely  charging  hin  in  public  places  witii  bein;:  t}ie  father 
of  a  bastard  cuild.    A  motion  to  quas..  the  iadictnent  bein,^ 

over-ruled,   a  demurrer  was  entered,   upon  tv/o  grouiidsf^'   (l) 

"that  it  does  not  appear  that  anything  was  done  in  purs\.ance 

of  the  conspirac;/-,   and  that  ouglit  to  appear  according 

o--- 

(a)  o  Keb.  799,  (29  Car.  2  -  1677). 

(b)  12  Hod.  208,  209. 

(c)  6  ?Tod.  100  (2  Anne  -  A.D.  1705). 

(d)  This  ooiflict  really  disappears  if  '..e  liold  to  the  dis- 
tinction between  "conspiracy';  and  "confederacy".   It  flo.vs  fraa 
using  t.ie  terms  synonyraously , 

(e)  6  ^{od.    135. 
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to   tlie  Poul\.-!r'i;  ,s  '    C u t; e .  "       (<;)    The    inci  ic  i.  :en\.    coiilai'ied    no 
avenaent    of  Pickeriii;:'s   iiinooeace   of  tiie   cliarc;e,    v;hic}i  aver- 
raent,    it   was   insistod,   was    necessary,   upoji  the  anal0i-:y  of  an 
accusatio-i   of  perjury,    v;}iereiii   t:ie  falsity  of  tue   statement 
sworn  to  raust   "be   proved. 

Lord  Holt   said:    "Your  case    of  perjury   is   not   liize    Liis; 
for  there   the   criue   consists    in  the   fact    sworn,   and   the  Matter 
is   indifferent  uncil   the  averaent   of  uTjiireygra   cones:    but   here 
is    a  confederacy  to   cliarf^e   a    lan  falso,    neq^uiter .   nalitiose, 
etc This   indeed   is  not   an   indictment    for   a  for:.ied   con- 
spiracy,   strictly   speai:i  -g,    v/uich  requires   a.:   infaraous    judgiaont, 

and   loss  liherai:!  legera,    as  upon  conviction   on  an  attaint,    and 

A — 

for  which  an  indictment  will  not  lie  until  ac  uittal  or  an 
ip:nora)aus  found.   But  this  seons  to  he  a  conspirafjy  late  loq^. en- 
do  ,    or  a  confederacy  to  cliarge  one  falsely,  whicii  sure,  with- 
out liore ,  is  a  crirae;  and  it  is  a  criiae  for  several  people  to 
join  and  agree  together  to  prosecute  a  lan  ri;-^ht  or  v/rone.   If 
in  an  indictr.ient  for  puch  confederacy'-  you  proceed  furtl.er,  and 
shew  a  legal  proi--ecution  of  the  confederacy,  tliere  yo  must 
shew  the  event  thereof,  as  ii^noraaus  returned  on  the  indict- 
ment, or  an  acquittal,  or  else  the  indictiaent  fails;  "but  v/iiere 
you  rest  upon  the  confederacy,  it  will  he  well  witliout  More." 

The  whole  court  held  "that  tlie  very  agreeing  together  to 
charge  a  nan  with  a  criiae  falrely  is  a  consu:xiate  offense,  und 
indictable."   They  belisved,  alFO,  that  t';e  lack  of  an  avement 
of  Pici:ering's  innocence  was  not  fatal  to  the  indictiaent,  and 
iience  gave  judgnent  for  the  Queen.   The  Joctrine  laid  down  is 
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(a) 

tliua   GUic.iarized    in  another  report    of  t  :e   cure;        "Tlie    conspir- 
acy  ic   tliG  i:ist    of  the    indi  ctiaent ,    und   tiiat,    t]iou/;li  notiiinf:  be 
done   in  prosecution  of   it,    it    is  ^comi-leut   a:.-    conr.u  riate   off- 
ense   of   itrelf ;    and   './hether   the   co/iapiracy  "be   to    char,';;e   a  teiap- 
oi-al   or   ecclepiastical  o^'feat'e    on   an   iu-iocent   persoii,    it    is 
the   same   thing. " 

The    Cise   was   re-argued   during  the  Easter  term    of  t-:e   fol- 

lov;ing  year.      The  point    that    seeued   to    "stick  mucli   vith  tlie 

(b) 
court"     was   the   absence    of   any   stateuent   tliat   Piclcerinc  v/as 

innocent.      The    question  of  the   cri^ain.ility  of  the   "bare   conspir- 
acy,  howe^'er,    v/as   raised   again,    and    J'elO,    Serjeant,    argued    that 

(c) 

such   a    cojfoinatio)!    "stands    singly  upo/i  tlie    intention'%      an(3    is 

not    criniTial  unless    so-iethiug.   co:ae   of   it,    "for   it    is   t:-e   daiaage 
the  party  receives  "by  the   conspiracy,    that  makes    it   cri-ainal." 
The   court   finally  held    to    its   f onier  decision.      They   ci",  ;d   pre- 
cedents  wherein    "a   conspiracy   v/i'.hout    any  further  act   done   was 
held   to   indictable'}  '    I,ord  Holt    said    further.         "If  two   or   t'lree 
persons  raeet   together  and   discourse   and    conspire  how  to  accuse 
anotlier  falsely    of   an  offense,    it    is   an   overt   act,    and    is   an 
offense   indictable.      So   if  two   or  tliree  neet   together  to  con- 
spire  the   death  of  t  le   Queen,    yet    thougli  there   was    notliing  but 
words  passed,    the  very   as:-ernbling   togetlier  was    a'l   overt   act." 
The   case      of  Reg,    vs.    3e st   contains   a  fuller   discussion 
of   the   1  .w  relating  to    this   phase   of    our  subject    than   is   to   be 

0--- 

(a)  1   Salk.    174. 

(b)  2  Ld.    P.aym.    116  7. 

(c)  11  -led.    55. 

(d)  2  Ld.    Kayci.    1167. 

(e)  11  -rod.    55. 

'17 


found    in   :'A:y  proceeding   ctiFe.      Lord   ".  olu    rliow:-    def erei-.ce   to 
tlie   ancierit    distinction  hetv/een   consiiiracy   and    confederacy. 
This   distinction,    kov;ever,    roon    lot^t   all    uiportance .      Confed- 
er'acY   vo   v/idened    its    rcope   iliat    it    carne   to   ir.clude   all  unlnv/- 
fui   con'binitioiis    except   those    coinprij^ed    witliin  the   narrow  class 
01"   conspiracies    strictly    so-called.      And   v;}ien  the   decadence   of 
the   civil   action    of    conspiracy  jiad    rolahed   tlie    tena    "coiiS]-iracy" 
of   itt-'   special   significance,    it    was   appropriated   to  all  unlav;- 
ful   comlDi nations    a-.d    subjected    to   the   prir.cijjles   v;orl;ed    out 
under   the   cover   of  the   offense   of    "confederacy." 

ITrora  the   time   of   this    decision   the  priricii)le   tl?at    a  hare 
conspii-acy   is  punisliahle   as   a   crime   was   accepted   v;ith  little 

question.      Counsel   argued   for    the   last   time   against    thir   propo- 

(a) 
sition    in  Rex  vs.   Kinnersley   and  Ho ore      (5   Georre   I   -    A.T.    1719). 

The    objection  was   vigorously   combatt-'d  by   counsel   for  the  Kir.g, 

and   was  bruslied   aside  by  the    court   v;ith   little   ceremony.      Prom 

this   time    on,    attention  is    centered    larrely  ujjon   the   nature    of 

the   offant--e   of  conspiracy   and   the   relation  between   t}ie  various 

eleTTients    composing   it. 

r/e   turn  now  to    a   discussion   of   the  unl  .v.ful  purpose   which 
transfoms   a   conri-iation   into    a   crimi.'jal   cons:  irar:y. 

Durinr;   the   period    of   the    dominance   of  the    civil    action  of 
conspiracy,   practically  no    combinations    wei-e    i:. eluded    witliin   th'"" 
offense   technically   so-called    except    combinations    to   enter  false 
accusations    of   carital   crimes.      In  this   respect    t]:e   crim.inal 

c--- 

(a)         1    Gtra.    195. 
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courts  followed  the  practice  of  the  civil  courts.   The  except- 
ional nivil  actions  of  conri>iraC2/  entertained  durinn  tlie  reif^n 
of  Edward  III  are  paralleled  by  peveral  cxccptionni  crininnl 
proFGcutioHF  during-  the  r^ame  period.   In  all  there  crininal 
cases,  however,  the  prisoners  eFC.:iped  puiiislraont  in  one  v;ay  or 
another.   After  thia  reign  tlie  rif^idity  and  narrov/  scope  of  the 
civil  lav;  relatinf;  to  consjiracy  appear  to  liave  heen  reflected 
in  tlie  conception  of  conrjjiracy  in  its  crininal  arpect. 

The  gersiinal  origin  of  the  riiodern  law  of  conspiracy,  look- 
ed at  from  the  view.-poirit  of  the  ill.  gal  purpose  as  well  av   from 
that  of  t}ie  elei-'ieiit  of  coMoiuution,  seeras  to  he  the  clause  of 
the  Defirjition  of  Co;ispirators  relating  to  the  retention  of  raen 
in  the  country'  "witli  liveries  or  fees  for  to  maintain  tl-.eir  nal- 
icious  enterprises  nr^d   to  suppress  the  tiuth."  ?roni  this  por- 
tion of  tiie  I^efinitior  spran--  the  offense  of  "confederacy", 
through  the  r.iediuin  of  which  nany  iEi;  ortant  principles  relating 
to  concerted  v/rong-doin;:  ^.cre   developed.  By  the  2Vth  year  of 
the  reign  of  Edward  III,  (A.D.  1364)  confederacy  had  "been  made 
to  include  a  conbination  between  two  persons  whereby  eacli  had 
agreo'^  to  "maintain  the  other  v;hether  tlieir  matter  were  true  or 
false.  ''^'  As  time  went  on,  tlie  scope  of  the  offense  was  grad- 
ually bro  dened  to  reach  other  kinds  of  evil  combinations,  whicl- 
later  foi^ued  the  basis  of  !:enoralir:ations.  But  the  main  j. re- 
gress even  in  this  direction  was  made  possible  b^'  the  above  dee- 
cribed  shift  of  emphasis  from  the  act  to  the  combination  as  the 
girt  of  the  offense.  Wnen   the  courts  arrive  at  t':e  conception 

---0--- 

(a)    27  Lib.  Ass.  ch.  44,  f.  i;>8. 
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tliat  tlie  criminality  lies  in  t}ie  intent  as  rianifef-tcd  by  overt 
acts,  tliey  can  readil.v  brin^;  within  the  definition  of  the  crime 
co:nbi nations  for  ^,n  indefinite  number  of  objects. 

The  tendency  to  enlarr^^  the  clars  of  unla  f.  1  conTiinat ione 

first  operated  in  the  direction  of  aEreements  to  perforri  acts 

(5) 

directly  jiarnLful  to  the  public;  '  Tlie  firyt  sueretitiou  that  cra- 

binations  of  this  cliaracter  are  punipliable  is  to  be  found  in 

Baf::f;'s  Case^   (13  Jac.  l^A.I).  1615)  ,  wlieveiii  the  principle  is 

announced  obiter,  and  witliout  the  citation  of  any  authority. 

It  may  probably  be  traced  ultimatel:  to  the  judicial  practice 

already  adopted  in  reference  to  conspiracies  to  co.^L'iit  treason, 

w^ierein  the  combination,  as  evidencing  the  treasonable  inter. t, 

was  yunished  beca;.;se  of  its  direct  influence  upon  the  public 

weal.   Such  a  principle  fully  accorded  with  comtenporaneous  opin- 

/\ 

ion  which  favored  the  protection  of  the  ri~}atp  and  privileges  of 

the 

the  Xin£~  \7hatever  nit^jit  be  tiie  effect  upon  conflicting  interests 

of  individual  citizens.   It  was  applied  in  Sterling's  Case  to 

a  cdbination  to  reduce  t:\e  King's  revenue  by  i:ipoveris2iiai-  the 

fer'ors  of  the  excise,  and  was  extended  in  the  later  cases.   To 

principle 
this  can  be  attributed  the  illegalitv  of  the  conbination  spoken 

/\ 

of  in  Vertue  ^^s.  Lord  Clivd,   v/herein  the  jailitary  officei'B  of 
t:ie  East  India  Conpany  had  sought  to  force  concessions  by  oi.-nul- 
taneoiisly  resigning  their  coMnissioiis.   T]ig  ssu.ie    is  true  of  the 
various  conspiracies  to  hinder  or  pervert  the  administration  of 
justice,  to  defraud  th:  govern^ient ,  and  generally  to  do  acts 
directly  harmful  to  the  public  v/elfare,  which  are  so  fre;uor.tly 

---0 — • 

(a)  11  Co.  93  b. 

(b)  4  Eurr.  2472  (10  George  III  -  A.D,  1769). 
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aet    with  duriaj:   the   oiGlitecnth   and   early  niuoteenth  ceut;;ries. 
Thi;-'   principle   I'^nds   itself  to   the  acco 'iplislLuent    of  great   ex- 
tensions  in  tlae   difiriition   of    ;oiirpiracy,    and    ror.e    of   t'e   -.".ost 
important    inuovatio-is   in   the   lav;  were   .-ua  le   in  connection  v/ith 
caaes    of  this    character. 

A   seco  ad    avenue   of  pro,f;resF    in  the   suiae   direction  v/as 
found    in   a   line    of   cases,    c  ont  era; ;  crane  oi..e   v^ith   the  ahove ,    in 
wliic:!,  r-tarting   from  the   offense   of  conspiracy   strictly   so-called, 
the   courts  were  gradually  and   nat'irally   led   to   treat    a^-   crinioal 
various   co.ahinatio.-is   to   defa^ne   and   to    extort  money  hy  'black- 
mail.     Tliis   p'.ase   of  t:ie   development    of  the   criv.iaal   la-v   of 
conspiracy   is   clorely   analagous   to   tlie   contemporaneous   process 
of   j-ro'./th   ill   the   civil   law  -jlierehy  the   action  upon  the   care  was 
made   to  reac!    nev;  classej3    of  vrroxiiis.  "'rom   ounirliing   com- 

binations  to   enter  false   Ciiarges    of   a   capix-al   cri'jie   it   v/as   an 
easy   step    to  punish   conspii'acies   to    charge   an   irmocent   person, 
whether   in  covirt    or     lerely   in  puhlic   places,    witli   acts   ariouatiiv: 
only  to   trespasses   or   to   spiritual   offenses.      At    first    the   courts 
follo./ed    closely  the   analogy  "between  c-:.ses    of   this   :.at;  re   and 
those    i  "x  which  there  had   heen   an   actual  proseci.ition  upon  the 
false   accusation    in  court.      But    since  practically   all   o-^  t'.ese 
conspiracies  to  defame   v/ere   at   t§|:e  bottom  sc::er.ies   of  iDlach-mail, 
the   attention  of   the   courts  oecame   fastened  upon   tlie   intent    falSD- 
ly  and  unjustly  to   extort    .loney  from  the   injured  person.      Thus 
th.ey   caiae  to  iiold   generally  that   a  corabination  to   extort  ;ioney 
bv   a   false   def a:'rtatv)rv  charge    is   a  cri^iiual   conspiracy.      Prom 
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t'lit^  priiicii>le  it  is  an  easy  transition  to  t"io  still  broafler  one 
that  a  oonp.jirarjy  to  injure  anotJier  person  by  an:,--  iH-=;f;al  means 
is  -jri  .iiial.   In  thi;-  direction  the  conception  of  conspiracy  V.as 
"beei:  c-^tended  very  far.   Still,  t}ie  direct  connection  botwecn 
coribi nations  of  tlie  character  under  disouHsio.i  and  tine  prir.i- 
itive  offense  of  conrpiraoy  technically  so-called  is  manifest 
and  i  .teresting. 

Combinations  to  G}:eat  or  defraud  are  arnon-"  the  iiost  i:  :- 
portant  criminal  oonsoiracies  brou.^^ht  before  the  courts  of  the 
present  tii:ie.   The  doctrine  f.  at  they  are  criminal  offenses, 
hov;ever,  had  a  special  origin,  and  v/a?  not  such  an  obvious  and 
natural  deduction  fror.i  older  settled  principles  as  were  th.OFs 
vThich  y;e  ""'ave  just  been  treating.   The  earlier  courts  exhibit  M 
a  tendency  to  punisli  clieatin£;,  v;}iet}ier  enga(;ed  in  by  one  or  by 
several  persona.   The  elenent  of  conspirac;;-,  if  noticed  at  all, 

was  co7isidered  rierely  as  'latter  of  aggravation.   In  Rex  -^s. 

(a) 

Wlieatley   '(l  George    III    A.D.    1760),    hov/ever,   Lord   llansfield   lield 

that    "all   indictable   cheats    are   wliere   tiie   ijublic    in  general  may- 
be   injured;    as   by  using  false   weiglits,     'leasures  ,    or   tohens  ; .  .  .  . . 
or  where   there   is   a   conspiracy,"      This   decision   was   attached      y 
co\insel   in  Res  vs^.   LarP^  (56   George    HI,    A. 13.    1796),   but   Lord 
Kenyon  recognized    its     iithority.    "There  nust    either  be   a  false 
tohen   or   a   co.ispiracy" ,   }ic   said,    otherv;ise   a   cheat    is   no'    in- 
dictabl^?) 

These  cases   establisV.ed    t;ie   principle   that    a   cl-.eat    ace- 
onjjanied_  by   a  r:<v.--    i-an-    ir    a   crivie.       I^.    was    nl     ;ri;-      •i-'    ir:~o- 

o-~  • 

(a)  1   :i.  Bi.   ::j75. 

(b)  6    T.R.    565. 
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Juct    of   judicial   legislation,    aaJ  prooai-ly   reHulted   from  t::e    in- 
creased   i  .'.i^orta.iCG   attributed  to   tlie   ele.ioi;t    of    coiaoiaatioii   in 
Oolier   capes,    and   the    siinilaril.y   "betv/een  concerted    c}:eato   and 
conc^piraciec  to   injure   tue  public.      And  'oy   a  furtiier  piece    of 
judicial   leiusl.itiou,    it   was   decided    in   the   leading   case   of 
Rex  vs_.    Gill   aud  'leiiry   'tiiat    a  bare      coiit'piracy   to   cheat    is   a 
crine. 

Of   still    later   origin  v;as   tiie   doctrine   that    a  coiir-piracy 
to  coLtJii.   a   cri'ae    is    iiidictable.      The    Statute   o   ricnry  VII,    c.l4 
(A.D.    1436)  ,    eaactiag   that    coixspiracies   to   destroy    -he  Kir.g   and 
his  great   lords    sliall  be  punished   as   felonies  v/it'.oiit    overt   act, 
recited   that   up   to  that   ti.ie   suc'i  ooraoi nations   were   not   punich- 
able.      I..  Rex  vs.   Parkehurst   aiid  Elii^,    '  an   inforuation  liad   been 
laid    against   the  defendants  for  a    conspiracy   a;.d   an  atterapt    to 
rob   Sir  Robert   Gaire,   and   lyiu;:   in  wait,    etc.      The   cour-t    said 
that   the    inf oi"i:iation   v:o  .Id   not    lie   in   t"ie    abf-ence    of   i^roof   of  an 
"overt   act    or   lying   in  v/ait";    an-l    the   verdict   v;erit   finally    for 

the   defendants    "-.here  beinjr  iio   certain  appointnent    of    tij.ie, 

ic) 

place   or  person."      In  a  Inter  case,    'Lord  Holt    said   obiter  that 

"if   a    .leetini;;  bo  to   ro'?   or  hill,    it   i.ia..    be   indictable*'    ;.nd   two 
years   afterv/ard   he  also   re:Aarked ,      again  £'oi_te_r'.       "So   if  tv;o 
or  three  Meet  t  o.f;etl:er  to    go  it^pire   tlie   deaf:;  of  tlie    queen,   yet 
though  nothing  but   words  passed,    tiie   very  asseubling  together 
'.vas   an  overt   act."     Tliere   are  the    o.ilj-   instances   in  the   old 
books   whe.ein   a   confpiracy    to   cou.dt   a   cr:     >   '•;   •■    noticed    np    such, 

---0--- 

(a)  2  B.    ^..J   A.    ;:04    (59   Deorge    III,    A.D.    lolo)  . 

(b)  31  Keb.    799. 

(c)  Reg.    vs.   Daniell,    6  I^od.    100    (2  Am.e   -    1705). 

(d)  Reg.    vs.   Best,    11  'Tod.    15,    (1705). 
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001.1131  nations   of  tliin   character   wt^ro  not    in  terns   declared   to  be 
punisliahle  until   tlio    complote   pejmration  ■between  tViR   CT'iminality 
of    tiie   coml-iiiiation   and   tl\at    oj  the   act    done  had    led    to   tl:e   ron- 
eral   doctrine   that   a   co:iiV)in;ition    to  cortnit   auv  ui.lav/ful   act    is 
a   crininal   conf^piraoyj^^ 

The  doctrine  that   a   cor'ihi nation    to   inflict   an    in.iury  upon 
a   tjiird   person   ir   an   iiiiUctahle    offense   cannot    ue   traced    to   a.-^' 
one   L'Oiirce.      It  w  as    quietly    :;cceijted    and    apjjlied   iy  the   covrts 
in   suitable  cases  without   the   citation   of   autjiorily,    and    seems 
1.0  have   oeen   a   refloction  from  tlie   other  types    of  coiirpiracy, 
especially   cojispirac;/  t  o   c    eat,    to    viiich   it,  bears    a   clone   affin- 
i\.y.      Tiie   noct,rixie   v/fi^^announced    in  Rijx  v s  .    Starlinp;°^Coungel 
for  the  Kii:c  had   argued   that   the    "Yery  conspirar;y    to  do   a   la-r- 
ful   act    to   tlie  prejudice    of  a   third   pei'son   is    in^iUirable    in 
3.R."....    Keeling,    J.,    a--reed,    obiter,    "that   this  bare   conspir- 
acy  is    a  great    criMC ,    where   it    is    to   oo   tiiat   v/liich.   is    ovil,    ol- 
thoufiji  to   a  priYiite  perso]\:      fo   ir   Poiilte:  ois  '    Caee."      Windham, 
J.,    said:    "I    a,:ree   that   ge.icral   confederacy,    -.vit^iout    :iesigniient 
to  public   or  private   end,    is  jiunih^'iable  by  action  upon  t':e   case 
or  indictr.i.ent .      Pi'.t   thi:-   is   cause   to  nitigate   tl.e  fine,    tliat   it 
is   only  priT;\te."      The   first    case   directly   i.-  poi;  t    is  Rex  vs. 

c--- 

(a)         The   first   general   stat  eraent   th.at    a   combination  for  a   crin- 
i:;al   obiect    is    itself  punishable   seeiis   to  liave   occured    in  Reg, 
vs.    Ro-..i.inds    et   al.  .    2  Den.    C.    C.    P..    564.    5S0.  (1851)  .      "Frle ,    J., 
overi"Ulir.g""tjie   case   of  'Re:x.  -s'.    Tur;a)v.  Th  r:a>'t"   226    (1810),    said: 
"an  agreener.t   to   ccuat    an   indictable   oiffense  undoubtedly   a:;iovnts 
to  a   conspirac:/ .  "        See  Chai^ter   '*. 

(b)         1  Keb.    6  50. 
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Cope      '  (5   Georf:e   I   -    A.D.    1719)  ,    wherein   there  had   heen   a   con- 
spiracy to   ruin   the    trade    of   tlie  Kiufi's    cgird   Maker  by  I'rihinc 
jiip   apprentice   to   put    cf-a^e    into   the    card-parte.      Tiiis   \/as    fol- 
lov;ed  hy  Elizabeth  Robingoii's   CajJ^    (A. I).    1746)  ,    in   v;liich  the 
defondaiits    v.-ere  punif-^hed   for   a  conspiracy   to  r.iarry  under   a  falpe 
najie    in    order   to   obtain   tlie    estate   of   the   i.ian  personated.      The 
nootod    quest  xoii  lier-p  v;as   vvjietiier  t'-cre   v/as   suff  icinnt    eviderice 
of  a   concerted    intent    "to    do   a      injury   to  th^;   person   or  estate 
of  another."      In  Rex  vs.   J^c c  1  e s ^'  ^ e v e r al  v;ere   convicted    of   a 
corcpiracy  to    inpoverisli  a   tailor  and   prevent   hin   "by  inrUrect 
means    "from  carrying   on  hij-^   trade.      It   ap]jears    alro   from  Clif,- 
f  ord   vs  .    F r an d o n ' " H Jiat   Lord  "'ansfield    considered  unla-j^ful   i.    con- 
rpirac;     to  hiss   an   actor.      Thus   the  principle   tl:at    coraoinations 
illegall;    to    oppress    or   injure    a   tl^ird   person   are   punirl^able  had 
becoric   fairly   settled   by  tlie  beginning   of   the   nineteenth   oen- 

ConsiJiracies    to   accor:plis}i   a  nerely    irranoral  purpose   wo-e 
scarcel;.'    noticed    af=    sucli  until   r.he  nineteentli  century.      The   only 

eig]:teenth  century   case   touching  upon   this   subject    is  Re::  vs . 

(e) 

Delaval  et_  al..   Lord  "ansfield  .^ranted  aa  information  against 

t]ie  defer.dar:tr  for  an  execi.ted  conspiracy  to  apirentice  a  youiig 
girl  ei,";h.teen  years  ol-l  to  Sir  "Francis  Delaval  for  purposes  of 
prostitution,  saying  th.at  "the  gener-al  inspection  and  superiri- 

0 

(a)  1  Stra.  144. 

(b)  1  Leach  Cr.  L.  38. 

(c)  1  Leach  Br.  L.  274,  A.D.  1783. 

(d)  2  Caripb.  558.  (1809)  . 

(e)  1  .V.  Bl.  410,  440. 
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tenda.'ice  of  ti-.e  riorcil?  of  the  peo|jlti  helorip;.':  ,.  .  .  (..  . 

tlie  Couit  of  Kin;'s  Bench),  as  custom  morum  of  tV.e  r.ation 

Especially,  vvheii  the   offense  is  mixed  wit.'r.  cor:federacy  and  on.  - 
F.pirc'.r:;')  ^^  in  ihe  present  case."   Here,  as  in  the    early  case: 
concerned  v;it}i  conspiracies  to  t;heat ,  the  ci^t  of  the  offense 
was  the  act  done  ratlier  than  the  combination. 

Conspiraoios  aiiong  mercliants  aj;d  other's  to  raise  the  ;  rice 
of  :.ierchandise,  and  anong  worlaiien  to  enjiance  their  v;ages,  had 
found  their  way  i  ,to  tlie  criminal  co;  rts  during  the  period  under 
consideration.   We  shall  reserve  our  treatr.isnt  of  tlien,  hov;ever, 
for  a  separate  chapter.   They  i.vai'   he  classed  ur.der  the  general 
category  of  conspiracies  to  injure  the  puhlic  welfare. 

By  the  end  of  the   eir;iiteenth  cenrAiry,  the  ^"  rif inition  of 
criminal  conspir-aoy  i. eluded   corabiiiatiorir-  for  a  ni-mher  of  oh- 
jects  heside  those  hnowi  to  th.e  older  la^.v.   The  courts,  r.oro- 
OTer,  -lad  little  jiesitation  in  looking  heyond  the  proximate  to 
the  ultimate  ;.urposo  of  the  comtination  in  order  to  detemine 
its  ch.aracter.   The  principle  thr.t  a  conspiracy  to  do  a  la-.vful 
act  to  an  unlawful  end  is  illegal  arose  cornparativel;-  early.   It 
first  appears  in  the  argu-'ient  of  counsel  in  Rex  vs_.  P-terling!^^ 
It  was  pressed  upon  and  api^roved  ty   the  court  in  Rex  vs .  Fdwards 
et_  al .  ,  though  not  strictly  as  part  of  the  ratio  decidendi.   Its 
spirit  is  plainly  evident  in  the  conviction  in  Blizaheth  Rob- 
inson's Case,  ^  where  tliere  had  "been  a  conspiracy  to  ria-ry  under 
an  assumed  nane  for  the  purpose  of  ohtaininf,  title  to  one  P.ic::- 

(a)         1  Keh.    550. 

(h)        1  Leach  Cr.   L.  ,    38.    r30  Gsorr.c    II   -    A.T?.    1746. 
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aid   Tlolli.id's    estate.      UjJOii   the   sane   i^riaciple   t"'ie   courts    '.eld 
cri  :iiiial    i   coiiliii.atio.i  amoni:  tlie    overseers    of   a  pariL-.-i  to  pro- 
cure  a    larriace  betv/eer:  paupers    'for  tiie  iV^,.r^'osc    of  tJ;rov;iii;;  tlie 
e:cpeiise   of  their  luaiiitenance  upon  another  parish,    'and   a  con- 
■bination   to  bind   a  nirl   ostensihly  as   an    apprentice    in  ausic  but 
for  the  ultimate   I'urpose   of  prostitution.      Thi?   principle  "be- 

ca-'ae   finnly   establisiied   as   a   result    of   tiie  liol'Jin;;   in  Rex  vs. 

(c) 
Eccles   et   al.      that    if   a  conspiracy  to   accoiiplish  an   illegal 

purpose    is    charged,    the  .-neans   to  he   employed   need   not    appear  in 
the   indict'nent    at    all.      And    in  Rex  vs.   De  Berenger  et   al.  ,    coun- 
sel  for  t;;e   defendants    see;ae:l    to   aduit    "that    to   conspire   to   do 
a  lav/ful   act    to   an  unlawful   end    is   a   crime",    and    endeavored    to 
prove   tiiat   tlie  p-..rpose    of   the    coiahination  under   discussion   was 
not   unlav/ful. 

>fl?e  turn  nov;  to   a   discussion  of   a  few  of  the  nore   general 
aspects      of  the   conception   of  coiispiracy   as   developed   during   the 
period   under   review. 

Although   it  had  been   settled  by  the  Poulterers*    Gase.Rex 
vs.    Starling,    and  Reg,    vs.   Eest   'chat    a  conspiracy   without   idore 
is   a  cri.'jie,    the   courts   v;or'3   rather  loath  to  pursue   this   doctrine 
to   its    consequences.      There   are   a  nur:ber   of   stutenents  by  coun- 
sel  and    a  fev/  obiter   dicta  by   t}ie   court   that    the   cons^  iracy   is 
the   cist    of   t:ie    offense    quite    independent    of  t-:e   acts    do::e.      But 
the   cases    in  w]iich  this   principle   v;as    actually   applied    are   rare, 

---0'-- 

(a)  Rex  vs.   Edwardes,    8:iod.    320    (1735).      Rex  vs.    Corapton, 

Cald.    :c46.    (1782)  . 

(b)  Rex  vs.   Delaval,    1   ';7.    Bl.    410,    4o9    (l76;j)  . 

(c)  vVilles    585    (1785)  . 

(d)  3  ?.T.    and   S.    6o    (lbl4)  , 
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Court  and  couarel  take  u;.L  ^.'ji^x  .lu.i  o.ily  av    a  lari.  r-t-ort. 
The  general  practice  in  conffpiracy  cares  war  to  cliar^e  in  the 
indictrient  that  the  prisoners  hac3  cione  certain  acts  per  conppir- 
ationen  inter  eop   habitarg.   In  noat  instances,  the  corfoination 
was  treated  as  an  ele-ient  in  the  offense,  or  as  natter  of  agg- 
ravation, the  emphasis  being  laid  upon  tlie  acts  done.   Thus,  in 
cases  i  I  tf/hich  a  consi-iraoy  to  cheat  was  noticed,  the  earlier 
holding,  as  we  have  seen,  was  tr.at  a  ch.oat  acconpanied  by  a  con- 
spiracy is  inJiotable.   Lord  Holt  even  went  so  far  as  to  say  tliat 
in  Hex   v_k.  Starling^'  "the  gist  of  the  offense  was  its  influence 

upon  the  public,  and  not  the  conspiracy" Lord  TIansfield 

thus  describes  the  offense  charged  in  Hex  y^_.   Bisjjal.    "The 
crine  laid  is  an  unlawful  conspiracy.   This,  v/hetlier  it  be  to 
cliarge  a  nan  'vit-i  _criminal  acts,  or  such  as  only  uay  affect  his 
reputation,  is  fully  sufficieat.   The  several  cliarges  in  the 
indictment  are  not  to  bo  core  idered  as  distinct  and  separate 
counts  J  but  as  one  and  the  sane  i.nited  and  continued  offense, 
pursued  through  its  different  stages.   And  then  it  is  clear, 
that  the  wjxole  will  amount  to  an  indictable  offense:  vi^,  the 
getting  noney  out  of  a  nan  by  conSj.'iracy  to  charge  hi'i  with  a 
false  fact. " 

In  sone  cases,  also,  v/here  the  acts  conplained  of  l:a;'  been 
done  by  a  conbinatioa  of  malefactors,  tiie  elerient  of  conspiracy 
was  not  noticed  in  the  itidictncnt .In  o  ^i-rs,  althou,;:h  tlie  indict- 
naent  alleged  that  the  acts  }iad  been  'one  "pr-r  con  s  irationen" , 
attention  v/as  fized  solely  upon  t"nc  acts  peri  omed ,  and  the  con- 

0 

(a)  Reg.  vs.  Danioll,  6  Mod.  100.   (2  Anne  -  A.:^.  1703). 

(b)  1  vy.  Bo.  363.  (2  Geor-e  III  -  A.I^.  1760). 
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soiraoy  received   no   furc'ier  .Mention.      Au'i    even   in  cases,    sucli  u. 
Reg^.    yg  .   T^ o ^' t . ^^ Rex  va.  Jourioyuieii  TailorB,  ^elc.  .    in  which  it 
was  helJ   tliat   tjie   cousijiraijy  v/ar   t'.ie  f^irt    of   the    offeni.'e,    the 
acts?   done  were   desorihod    iu   sor.ie   detail    in   tlie    indictment,    and 
the   ahove  principle   './ai'  uvged    in   reply  to   a:,   ohjoctiori  that   the 
facts  iiad   not   heen  properly   alleged; 

The   cojiipletQ    separation   in  re^spect    to    their   criminality, 
between   the   cojispiracy   and    the   act    too;:  place   during   tlie   latter 

(r) 

years    of   t.ie   reign   of  Kin;,  Georg^e   III.      In  Rex  ^n:- .      Ecclcr;.    ^ 
the   defendants  iiadheen   oojr;j.cted   upon  aa   indict.'uont   for  a    con- 
spiracy   to    irapoverish   oiie  TI.   Booth,    a   tailor,    arid    to   preve;it 
hiu   ""by   indirect   :.ieans"   from  carrying   on  his   trade.      In   ;irrest 
of   judgnent    it    was   urged   that   the   indict;! jnt    should  Jiave   de- 
scribed  the   acts    coriuitted,    in    order   that    the   defendants  uight 
know  the  particular   charges   against    tlieM.      Lord  Tlansfield    said 
tliat    "tliis    is    certainl;.    not    necessary,    for  the    offense   does   not 
consist    in   doing  tlie   acts    oy  v/hich  the  uisciiief   is   effected, 
f or  t  hey  i.iay  he  perfectly   indifferent,    Ixit    in  corispiring   v/it}i 
a  viev/    .o   effect    the    intended  r.iischief  by  any  vieans.      The    illegal 
corabination   is   the   gist    of  tJie    offense."..      This   principle   was 
confirmed    in  Rex  vs .   Bereng'er        and   Rex  vs.    Gill   aiid  Henry  .^ 
In  both  cases   the  defendants  had   been    convicted    -f  a  cotF  pir- 
acy to   accouplisli   an  unlav/ful  purpose,    and   had  urged    in   arrest 
of   judgnent   that    t]ie    :.ieans   to  be    enployed    sjiould   have   been   set 

0- 

(a)  6  Mod.  13'/  (o  Aime  A.^D.  1704). 

(b)  3  I.Iod.  11.(18  George  I  -  A.D.  1721). 

(c)  1  Leach  Cr.  L.  274.(24  George  III  -  A.D.  1733). 

(d)  1  ':.  and  S.  oS  (54  George  III  -  1314). 

(e)  2   B.  and  A.  204  (59  George  III  -  1313). 
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out.      Both  laotiO'U'   were    overruled.      Lord   VAl^uw^- .  "<>    -i,    m  Hex 
vs.    "^eBorerif^er ,    said   that    "the   cri.io   lios    in   the   act    of  coa:?;>ir- 
acy   and    com"! nation   to   effect   that   i^urijose,    and   would    have  been 
coraplete    ciltliouGh   it  had    not   heen  pursued    to   its    consequences, 
or   the  partitas  had   not   "been  ahle   to   carry  it    i:.to    effect."      And 
Abbott,    C.J.,    in  Rex  vs.   Gil 1   stated   that    "the  gist    of  the    offen- 
se  i^    the   GOiiBijiracy The   offense    of  conspiracy  nay   be   con- 

pleto,    althou^^-h  tlie   particular  meajis   are   not    settled    and   resol- 
ved   oi\  at   tlie   ti2.ie   of   the    cojispiracy. " 

]I.~idern  practice   in   reference   to    indiGi/-.ie/»ts   for    consi;iracy 
is   founded  upon  these   cases;    and    it   was    oy  reason   of   tlie  com- 
plete  separation  betv7een  the   criminality  of   the   conspiracy  and 
that   of    tiie   acts   done    tliat    the  broiid    scope   t;iveu  t]ie   fonner  be- 
carAe  possible. 

There   is   little   discussion   in  the   early   cases   as   to    the 
nature   of   the   act    of    coiiining.      It   would   ai^i^ar   that    in   civil 
actions   of   conspiracy  the   courts   did   not    look  beyond    the  .nere 
fact    t-iat   there  had  bee.a   a  plurality   of  performers.      During   the 
reign   of  King  Henry  VI   we   find    it    stated   for  the   first    ti:..e    (in 
arguraeiri:    of   counsel)    that   the   plaintiff  nust    show   Lhat    tiiere  iiad 
been   a  previous    "parlaun.;e"  bet'.veen  the   defe..dantD   as    to  hov; 
the   thing   should   be   done,    'There    is    some    evidence   ti.at   for  a 
time   the  uere    consultation   in  respect    to   doing  an  unlav/ful  act 
was    sufficient.      Thus,    in   Rex   vs.    St ar ling ,    'it    is    said    that 

0 

(a)  Y.B.    35  Henry  VI,    f.    14. 

(b)  1  Lev.    125. 
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the   defeudaiits   wer-e  I'ound   ;-uiliy   oi'    "afi-eiat-iin;-   aid    com-m  _  :i  u,fj'" 
to    i'.ipoverish   the   feruors.      So   in  Rg^j..    vs.*   I^.oat ,    'lord  Holt    say?: 
"If    uwo   or   th.ree   persons  meet    coget'uer   and   discourse   aiid   con- 
Si-'ire  liov/  to    accure   another  falsely   of  an   offeuse,    it    i«    itself 
an   overt    act,    and    is    aa    offeiipe    indictable."      In   tlie    sai.ie   cape, 
liowever,   Pov/ell   states   the  laodern  rule:  "If  people  :.eet   together 
Lo   co.^^eult    or   ooiispire,    to  j,ial:e    it   cri;;iinal   they   ouglit   to   come 
to    some   resolution."     He    adds   a  proviso,  h-ov/ever,    apparently 
talcen  f  roj .  Bass's   Case,      th  ^t    "if   it   appeared    tliat   lie   repented, 

it   night    alter   the   cai=e."      Tjiis    exception,   iiovever,    is   not    -jon- 

(c) 

sider^d  to  he  valid  at  the  ijresent  tine.  ' 

Almost  conteraporaneously  v;ith  th.e  doctrine  that  an  unex- 
ecuted conspiracy  is  a  crijie  the  courts  adopted  the  principle 
that  the  acts  done  are  to  he  treated  as  evidence  of  tiie  con- 
cert:ed  design.   Thus,  in  Rex  vs.  .Starling,  'Twisd en,  J.,  said 
"if  any  of  the  ^jarticular  facts,  v/hicli  are  out  evidence  of  the 

design  charged,  "be  found,  it's  sufficient  to  support  tlie  indict- 

(e) 
ment".   Lord  !'ansfield,  in  Rex  vs.  Parsons  et  al.  ,  instructed 

the  jury,  "that  th.ere  v;as  no  occasion  to  prove  the  actual  fact 
of  conspiring,  "but  that  it  ni  ;h.t  he  collected  froM  collateral 
circumstances."  And  after  the  complete  separatiori  for  purposes 
of  indictraent  batv/een  the  conihination  and  the  act  had  taken 
place,  this  principle  served  to  iceep  them  in  their  proper  re- 
lation. 


(a)    11  ^lod.  55. 

(h)    Cause  of  disfr-anchisement  of  a  burgess  should  be  "an  act 
or  deed,  and  not  a  conation  or  an  endeavor,  wh.ich  he  i:iay  repent 
of  before  the  execution  of  it,  and  frori  v/hence  no  prejudice 
co:.ies."   The  context  indicates  t}iat  tl:e  coi^rt  consider  d  this 
principle  equally  applicable  lo  a  conspiracy.  11  Co. 93  h,  98. 

(c)  See  Post.  p. 

(d)  1  Keb.  650. 

(e)  «.  31.  :j9;j  (o  George^  ^IT  -  1763) 
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TJiere    is    li^.tle   discussion   in   tiie    earl,     boolcs   as   to   tlie 
theoretical  "basis   of  the   cri..ujiality   of  coaspiracy.      The   civil 
liability  for  conspiracy   rorted   ult innately  U'jon   the   da^ar-e    suf- 
fered  by  tlie   pl.-jinr-iff ,      This   vi    w  seens   to  have  been   adopted 
at    first    in  tlie   cri'ainal   courts.      In  the  Poulterei's '    C_as_e,    the 
reason  given   for  punirliinr;   th.e   une::eci  ted    conspiracy   v/as   that 
such  a  policy   teii'led   to  prevent    crime    nnd    injury   to    ir;nocoT;t 
tl:ird   parties.      The  modern  viev;  that    V.\q    cri.':iinality   lies    in 
the   iutent ,    which  is   declared   by   tlie   acts   clone,    was   fir^t    sug- 
gested   in  Rex  vs.    Stirling','       Except    in  these   few  passages,    hov/- 
ever,    the   judges   do   not    attenpt,    until   tlie   nineteenth  century, 
to    justify   the   punish-.ient    of  a  bare   agreeriient    to   conimit    an  un- 
lawful   act.      Consp'iracy  -./as    considered    as    of";.n   odious   nature." 
It    v7as    a"cri:.ie    of  blacker  dye   than  barratry,"   conprehended   '  nder 
tlie  denoiiination   of   crimen  f  a_l s i ,    a  convictioii   of  v/hich  destror-- 
ed   the    competence    of  the   party   as   a  witness;    'Herice   it    doubtless 
appeared   to   the    courts   tliat    tlie   rearons   for  punishing   conspira 
were   too   obvious   to   require    explanation.      An   interesting   evidence 
of  tliis   attitude   is   seen   in   the   principle  that   v/hat    is   lavrful 
for  a   single   individual   to   do  aay  be  unlav/ful   if   done  by   a   com- 
bination.     This   virtw,    v;hich  had    its    origin   in  two   Star  Chaiaber 
decisions^^of   the   tine   of   O.ueen  Elizabeth,    and   v/as    thourht   by 
some   to  have  been   liad    down   in  hex  vs .    Starling,    v/as   received 
witli   some  favor,    and    without    discussion,    durin^-   tlie   seve:;teenth 
and   eighteenth  centuries;      ' 


(a)  1  Keb.    675. 

(b)  Rex. vs.   Priddle,    1  Leacli,    Ur.    L.    442    (1787). 

(c)  Amerideth'a   C...c,   Iloore   562    (luOO)  ;   Lord   Grey's   Case,   'Totre 
738  (1607).      See   note   5,   p.    58. 
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The   puniplr.ieni,    ^...^i..j-jd   upon   those   convicted '  of   ..■^.. . ^,^-^'~ 
acy  hat-   v&.ric;d.      In  the    civil   courts,    tlie  iienalty  wa."   daiiiajjes 
to   the  plaintiff,    a   fine    to   the  King,    and    iiapr-isomient .      The 
criminal   courts   were      ore   severe,    and    suhjected    cons]jirator?   to 
the"villai;ous   juJtiU'jnt;'      *      v/hich   ?eerir   to   ]:ave  had    its    orir,in 
in   tiio    coiTion   law.      The   la?t    "villanout?    ju  J(-:.i-;:it "    of  -./hich  there 
is   a   record   was   passed    iii   t!-C   roign   of  ICir^;  I'^dv/ard    III. 

As   tine   v/er.t   on,   punislaaonts   for  conspira  y  hecai;ie   light- 
er.     In   tlie    Stai-  Chamhor,    harhls^rous   penalties    linr-ered    longer 
th.an   they   did    in  the    coroiiioii   lav;  courts.      vVe   accordingly  find 
durin.    tile   reign   of   Jaifies   I   ca^^es    in  wliicli    conspirators   v/ere 
fined  wliipped,   pilloried,    oranded,    or  nutilated.      In  Hi  Her 
vs.   Reignolds   and  Basset,      all   of  tliese  punisiraents   uere    in- 
flicted,   and   Reignolds,    who   v;as    ari   attorney,    ..as    also   degraded 
a:id"cast    over  the    coiiuaon  pleas   harro." 

In   tiie   court    of  King's  Een.;h,   fii.e    and    imprisoniiient    were 
tiie  usual  punisluiients,    thougli   corporal   punislment   v/as   souetines 
i iif  1  i c t e d  .      Rex   vs.   Br ij 
in   Wiiich  a   conspirator  v/as    oilloried.      The   aiaount    of  the   fine 

and    imprisoiui.ent    of    course   varied    with  the   enonraity   of  tlie 

(d) 

offense.   And  in  Rex  vs.  Priddle,  a  conviction  of  conspiracy  v/as 

held  to  }iave  destroyed  the  competence  of  the  prisoner  as  a  v/ii-- 

ness. 

---c--- 

(a)    Lord  ?!ansfield  so  atates  in  Rex  vs.  Ppragg,  I:   Burr  C-0. 

(1796) 
(h)    Godh.  £05. 

(c)  4  East.  luG  (1303) 

(d)  1  Leacji.  Cr.  L.  442  (l;8  Geor-(^  TIT  -  17c7)  . 


B^-   tlie   cad    of   tlie   eifiliteunt}!  century   the   lav;  of   conppi^'ti'':: 
had   aj^t-uried   very  noarly   its   present    nlia^e.      Its   ci"ov/t}i,   hov/over, 
liad  "been   extrej.iely  unsysteraatic   aijd    dependeiit   u]  ou  caL'ual   oir- 
cunstances.      Tlic   tai":!:   of  the   courts    in  tlie   nineteenth   century, 
therefore,    hap   been   to   develop   and   apply  principles   already 
suGCested,    to   extract   general  doctrinec   frora  the   confusion   of 
the    earlier  ca;es,    and   to   reduce   t}ie   law  to   soiac   dc^'-ree   of  order- 
ly  and    scientific   arran^-ement .      The  nanner   In  v/liich  this   v/as 
attenpted   will   he   discusned    iii   the   follov/in:;   chapter. 


CHAPTER    IV 

TK"R    nRlTQJTAT,   LAW  0"^    COt^lRPiRACY    1^:   TKl^    iTL^T^^'TTH 
CEfTT'JRY 

it  was    laid    down    in  Rex  V3 .    Gil  L    that   since    tae   com"''^i  nation 
is    the  gist   of    the   offense    of   conspiracy,    all    tnat   need   be 
charged    in  an    indictment    is   a   combination  -^or   an   illegal  object. 
The   overt  acts    p^rfor^aed   serve  merely  as   evidence    to   prove   the 
conspiracy,    and  hence    in   accordance  with   tne   general    rule,    are 
not   r.viaired    to   1e    set   out. 

This      rinciple    is   perfectly   lofical,    but    in  pracitce    it 
was  found    to   work  hardship  upon  persons   accused    to   conspiracy. 
The   connection  between    the   cornbination   and    the    acts    to  be  done 
is    too   close    to   allow   the   prosecution    to   .<eep    the   accused    in 
entire    ignorance   up    to    the    tine   of   tne    trial   of  '•vhat  facts  he 
vfill   be    called    upon    to   disp>-ove.      Accordingly   the   practice    arose 
of   compelling   prosecuting   attorneys    in    conspiracy   cas'»s,upoii   the   r^ 
quest   of   the   defendants,    to  ^urnish  a  bill    o^  particulars  giv- 
ing more   specific    in**or>nation    in   respect    to    the   chancres    to  be 
repelled.      Just  when    this    practice   orir;inated    cannot  be   stated 
with  certainty.      In   an   anon^.nnous    cnne^'dec  ided    in    1S19,     ^^I'^ott 

0 

(a)    1    Chitty    698. 


C.J.  refused  to  order  a  bill  of  particulars,  sayia,-:  that  the  gif. 
of  the  in:lict'ie  ,t  ir.  tlie  oonF^-iraoy,  and  tliat  the  ajjplicat  ion  for 
su.;h  a  bill  was  "unprecedented".  But  by  1356,  these  aiJplicntions 
iiaJ  co:i'3  to  be  regarded  with  favor,   Orderiup;  a  bill  of  partic- 
ulars i-1  proper  cases  was  said  to  be  a  "highly  beneficial  prac- 
tice"!  ^  ^  In  Re.-^  V P  .  Ryecroft; ^ ^  ( 1 35 ;3)  and  _fv g^:_ v r^  r t apylton^ ^  ^ 
(1357)  tiie  defeudaiits  claii-ied  and  were  supplied  wifii  billfi  of 
particulars  as  a  "raatter  of  ri.clit". 

The  custoM  of  rautinij  bills  of  particulars,  hov/ever,  can- 
not be  construed  as  a  nodification  of  the  doctrine  laid  down  in 
Rex  vs.  Gill.   It  v;as  slni^ly  an  "expedie.it  now  employed  in  prac- 
tice" ^^' to  protect  defendanta  agair.st  being  >ut  at  a  disadvan- 
tage by  the  vagueness  of  indictinents  7rhic5i  merely  described  in 
general  terns  a  conspiracy  to  effect  an  evil  purpose .   The  .;rip- 
oner  '.7ar  not  necessarily  ..-;ntitled  to  ):nov7  all  t.ie  detail?  of  the 
case  against  liiri,  such  as  th.e  specific  acts  h.e  V7as  charj;ed  "fiti: 
havi.ig  done,  and  th.e  tines  uad  places  at  y;hich  they  took  place. 
He  could  denand  only  such  inf ormatioii  as  was  reasonably  suffic- 
ient to  enable  hira  fairly  to  defend  "iii-iself  in  court;  not  a  de- 
gree of  particularity  wliich  would  un:luly  haiaper  tlie  prosecutor 

(f) 

in   th.G  conduct  of  his  case.  'A  bill  of  particulars,  in  short, 

needed  only  to  contain  such  infor?aation  as  v/ould  appear  in  a 
special  count.   It  would  be  refused,  th.erefore,  if  t":e  indict- 

---0 

(a)  Rex  vi:.   Hamilton,    7   Car.    ujid  P.    'x-io,    -i.-x. 

(b)  6  Cox  G.C.  76. 

(c)  8  Cox  C.C.  69. 

(d)  "'  Rex  vs.  Kenrick,  D.  un^   M.  208  (1343). 

(e)  R^:  vs.  Kauilton  et  al.,  (1836)  7  Car.  and  P.  ^;48. 

(f)  Reg.  vs.  Stapylton  (1357)  8  Cox.  C.C.  69,  71. 
\  ,, 
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ment  contained  a  special  count,  uiileBP  t]ic  defendant  ade  afri- 

davit  that  t}ic  special  count  did  .ot  ci^e  eufficient  infoniation 

(a) 
regarding  the  overt  acts  to  e.ahle  hi.'.n  to  neet  the  accusation. 

In  this  v/ay  wur-e  solved  the  practical  difficulties  qui  sod 
"by  t:ie  lack  of  specific  infonaation  as  to  overt  acts  in  indlot- 
ments  for  conspiracy.  But  other  pro"blens  sprin{7;iag  froj.i  the 
(-generality  of  indictnei.tB  drawn  cu'bsequcntly  to  Rex  vs.  Gill 
enga;:ed  the  atteation  of  tl-.e  courts  for  alnont  forty  years 
(1819  -  1359)  after  tJiat  faiaous  decision.   Guided  "by  the  prin- 
ciple tliere  laid  down  that  the  coMEpiracy  a:id  Its  oT^ject  are  all 
that  need  he  stated,  the  prosecuting  attorn:;/  v/ould  endeavor  to 
tell  as  little  a  out  hir  cane  in  the  ind  cti.idr-t  as  possihle. 
Th'j  acci;red  could  tlien  demand  his  hill  of  particulars.   In  nany 
cases,  hGv;ever,  he  would  prefer  to  take  ::is  chances  at  t\e  t"r-ialj 
and  ty-ien  upon  conviction  lie   would  r.ove  in  arrest  of  judgment  up- 
on the  ground  that  t?:e  indictuent  v/as  defective  in  t]iat  it  did 
not  de^-crihe  the  offense  v/ith  sufficient  accia-acy  or  fullness. 
Tlie  autb-OJ-ity  of  Rex  vs.  Gill  and  Rex  vs.  Rccles  war  called  in 
'Juest_on  a  liunher  of  tines,  and  the  courts  v;cro  co;..pelled  to 

0 

(a)    See  above  cases. 

Even  if  a  hill  of  particulars  v;ere  furnished,  the  prose- 
cution was  not  necessarily  confined  to  the  riattei's  tV.erein  stat- 
ed.  "If",  said  Littlcdale,  in  Rex  vs.  Hamilton  ot  al..  "the  pr«.->. 
sec.  tors  f;ive  a  distinct  and  separate  notice,  that  tliey  nean  to 
go  into  other  evidence,  and  tlie  defendants  at  tlie  trial  object 
to  tjiat ,  and  rely  upon  the  particulars,  the  judge  at  tlie  trial 
will  decide  wliether  he  v/ill  receive  an^/  evidence  beyond  the  par- 
ticulars. " 
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scrutinise   acaia   and   again  the   doctrifiCS   laid    ''own   iii  t'.ose   de- 

(a) 

cinionc.    'The   rerult    v;ac   a  conplete   triuiapii  for  t::e  princii^leB 

there  announced.      The   courtc   corifistently   decided   t3:at   th.e    in- 
diC'.Ment    for  conri-iracy   .   ;ed    only   allege   a  coril.iination   and   a  ].uf- 
pOFe   which  tlie   cou;  t   can   see    ip   unlnvr'ul.      Kence,    in   respect   to 
coiiL-pir'acies    to   ojieat    and    defraud,    it   v/as   repeatedly   affir^ied 
that   the   iudictiaent   need   r;ot    specify  the   frav.dv.lent  siethodc    ond 

pretences   to  "be   eraploycd,    nor  tli.    nanes   of  t]ic   pereor.s   to  "be   de- 

(h) 
frauded,    no:-  tlie   f];oodp   to   V  e   eiahezzlod ,    unc]   tiie   like.        There 

details   were   said   to  he  raerely  riatters    of   evidence   to  prove    tjie 

consi.iracy.      In   this  i.ianner   the   separation  botv/een   the   coiihina- 

tion   and    the    acts    done   was    strongly   eiiphiasized. 

The   cour-ts, however ,    took   care  tJ.at   the  unlav/ful  purpose 

should   he   descrihed   with  ?ux'':'iGient   particularity  to   reveal  the 

(c) 
true   r.ature   of   t::e   concerted    intention.         If  there   v/as   a  var- 
iance hetv/een   the   purpose   as   charged    iii  the    indictment    and    the* 
pur]  '"»se   as   proved   by   th.e    evidence,    the    indicti/ient   v;an   throvm 
out.      Jhe    sa:;ie   was   trx.e    if   the    otject    of   the    co:  r.fi.iation   as    de- 

0 

(a)         See  Reg,    vs.   Kenrich,    D._  and  11.    208    (1545)1  jO'Connell   vs. 

TZlT^'.    VGO  'Cl8..LTrT.eg.    vs'.    GoLipertz.    9fl.E.  .324    (184G)  ;    Gydserf 
vs.   Reg.  .    11  (^.B.    cTTTlSTs')  .  '" 

(h)         Anon.    1   Ghitty   G93    (iSlC) ;   Reg,    vs.   Kenrick   et    al..    D.and 
"        08    (13-.5)  i   He£.    vs.    Blake    and   Tye,    u   flj.P.    126    US.. 4)  ; 


vs.   Kin;;   et    ul.  .    V  (3?.B.    780  Tl^4fO  ;    Syds'erf   --s.   r:"..;f.  .11  Q.I. 
24r    U348')  ^heg.    vs_._  jVhit_e_house   et    al.,    6   Cox  C._C'.    59    (l"5r2)  . 

(c)         In  Rex  vs.   Powle   and  Elliott.    4_C.    and   F.    592    (1831) .    the 
indict::ient   c •  laTge d"" t'! ' b't"  i\e    def  CMdc-C:  ^- s~"did    co7ife  'erate,    con- 
bine   and    conspire   to   cheat    and   defraud   the    just   and    lavrful   cred- 
itors"  of  7o\7le.      Lord   Tenterden,    J. .7.,    said:    "This   count   appears 
to  ne   to  be  -mc?i  too  geiieral.      It    does   not    state   what   was   i;,ten- 
de'-''   to  be   done,    or   th.     persons   to  ho   defrauded,    I    should  be  verj 
sorr^'-  to  rive   effect   to   so  general   a  count    as   this".   Tlov/ever,      e 
let    the   case   proceed,    and   the   defendants   were   acquitt:^d.      As   to 
necessity   for   nani;,-;   th.e   persons  to  be   defrauded,    supra,     note  b. 
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scril'ed    in   the   indictment   was   not   unl;^v/rul   by   neceeaary   intead- 
i.ient,'"  A;id    althougli   tlie   OYevt    iiCts?    need    not   be   enumerated    in 
the   i!;dict!.ient.,yet    if   tliey  were   alleged    at  all,    ,.nd   t}ie   avement 

of   t}ie  p.rticular   intent   v/ae    dependent   ui-on   them,    t}iey  liad   to 

(a) 

be   proved   as   l;;id,        otlierv/iye   tlie   defendant?   v/ould    not  be   found 

guilty     of   the  particular   consi-iracy  charr;.=!d.      In  R-Jg.   vs.   Par- 
Icer   c;t   aj.  ,  (1842)  ,    the   ownersliip   of   floods   of  v;hich  the  prose- 
cutor war   alleced    to  "ave   been   defrauded  by   a   ctKit'piracy  v/as 

(c) 

held   necessary  to  be    Ehov;j-;.      In  Pe:^  vs.   Kinr   at    al.,    it   v/as    even 

J  ~      —        —        ._-  ^. 

said  tiiat  v:]\e-:e  the  circuriistances  of  the  ca^^e  i/.dicated  that  the 
persons  to  be  defrauded  were  certain  arid  definite  individuals, 
they  should  liave  been  named,  or  reasons  ^iven  why  they  had  not 
been  nar.ied.  In  all  thene  instances,  ]-.ov7r.Yer,  the  cou.  t  sinply 
e::iiibits  the  denire  t]iat  acts  Fez  out  fc-iiall  be  sufficient  to 
evidence  and  identify  the  guilty  intent  v,}iic]i  is  :t  the  found- 
ation  of  the   offense    of   conspiracy. 

The   principle   that    the   criviinality   of   t]'ie   conspiracy    is 
inde^  ender.t    of  the   crinir.ality   of   the    overt    acts   followi:.,";  upon 

it  iias   been      l0':ically  applied,    and  has   recoi-;ed    ?orie    ir.terost- 

(e) 

ing  illustrations  in  practice.   Thus,  in  Tiex  _  vg_^  Ei  nf  -  o  t  a  1 . 

-__c--- 

(a)  Reg.  vs.  r>ean  et  al.,  4  J"ur.  ,  364  (1840). 

(b)  3  Ad.  and  E.  U .  S.  741.   ?ee  i.lso  Reg.  vs.  Bulloch,  1856. 

(c)  7  Q.B.  795,  806  (1845) . 

(d)  Upoi.  a  plea  of  aut  r  ef  o  i  s  a_c  C;U  it  ^  ho-vever,  the  ide.itity  of 
the  conspiracy  rmst  be  a  matterof"  evidence  in  ninety-nine  cases 
out  of  a  hundred.   Reg.  vs.  ?lake  and  Tye ,  6  Q.B.  l;.6  (1844). 

(e)  7  C»~.  780. 


(I8'lf^),it   v/as    eaid   that    if   the   firpt   part   of   an   indictr.ieiit    alleg- 
ed  a  coi.iplcte    consiiiracy,    f.:e   overt    act.n    £0.t    ou*:    vrould   not   re- 
duce  it    to   soEietliing   not    indictable   oven  thou{^h  tliey  were   in 
theuselves   innoceiit ,    l.heir    only   object    "■being   to   give    iiiforMat- 
ion   of  t]ie  particular  fac;.E   Tdv   v»iiicji   it    is   ]<roj'Osod   to  malce    oi  t 
the   conspiracy,  " Aeain,    in  Rex  vr. .    Putton^^  (1348)  ,    the   at- 
torney for-   t}ie   defendant?    accused   of    coriTpiracy    to   coir.it    larceny 
argiied   that    tlie    coriS].iracy,   Voinc;   a  nisdeueanor ,   ;.iei-ccd   in  the 
larceny,    uOiich  wat:   a  f  lony;    i-lso,    that   unless  thir    objection 
were   sustained,    they  nif;ht   be   tv/ice  punis'.ed   for  tlie    sane   dffense. 
The    court    overruled   both  deferjses,    sayin.^   that    the   two   offenses 
are    "different    in   the   eye  o  f  tho   lav;",    tluuich  i^erxnan  C.J.,    thought 
thu'u    if   the    defendants   should  be   prosecuted    for   larceny   after   a 
conviction   of   consraracy  th.e   court    should   apportion   tlie    sentence 
v/itli  reference   to   tlie   fonder  c  eviction.      In  Reg,    vs.    Thompson 
et__al . ,    (1851),    it   v/as  held    that   a    consijiracy  to   violate   an   act 
of  Parliar.ient    v/as   not    cured   by  the    subsequent   repeal   of  t";e   uco? 
The   fact,    also   that   the   acts    done    in  pursuance   of   a    conspiracy 
to   defraud   would   not   result    in  barring   the  title    of  the;  party   to 
be   injured  will  not   affect    the   liability  of  the   prisoners . 


(a)  3   Cox  CO.    229. 

(b)  15    Vi.-B.    832. 

(c)  The    ..act,    also,    th^at    one    of  the   accused   enjoys   a   statutory 
immu  lity  fror.i  pros'icution  for   the  unlavvf-i.,1   acts   afjreed  upon  r;ill 
not   affect   the   liability   of   either  party  for  the    cons.-iracv  to 
^io    then.      Rex   vs.    Du^uid,  .75  L..T.TC.T3?    470    (1906). 

(d)  Reg.    vs.    CaVnr'lP    .n.r"ro'.;ii,    1    nr-.rr.    C.C.    ool    (l3'  4)  . 
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In  R.iG.    vp»   Kolm"    (1364)  ,    the    Jury  v;ure    iiit^trufjtecl    that   a  con- 
spiracy  entered    i  ito   at  Kaias.s'ate   between  foreigners   to   scuttle 
a  foreign    sliip  upon  tlie  hish   seasr   v/as   cof^aiaable  by  tae  Erifilish 
courts,    altiiOup;h  they   would  have   no   juris Jict ion  to  punish  tlie 
acts   done.      The   doctrine  under   discussion  received    its   farthest 
extejision   in  the   recent    case    of  Reg.     '_s,    .'/hit e church      (lo90)  , 
in   viQiich  the    court   iield   tiiat    a  cons^jira.jy  betv/eon  a  woman  and 
several   others   to   co;a:.iit   an  abortion  upon  her  person   was    crim- 
inal  althoug}!  sjie  had  been  mistaken   in  believing  herself  preg- 
nant.'=' 

It   -lUst   be  boriie    in  nind ,   hov/ever,    tliat   this    sei>aration 
betv;een  tlie   coubiJM.tion  and    the   act  d  one   relates   to   the   cri  ain- 
aJLitv   of  the   two   ele-iients.      Usually  the   consi^iracy   is    closely 
bound  up   v/ith  the   acts    ;!0:ie,   because    it    is  by  ineans    of  th'j   latter 
that    it    is   to   be  proved,    .he   doctrines    laid    down   in  the   cases   re- 
specting  the  iiature    of   tiio   evidence  whereby   conspiracy   is   to  be 
proved   arj    i-iterest  ing ,    and    t'lrov;  considerable   li;'lit   upon  tZne 
concepoion   of   the   offense   entertaired   by   t  le   courts. 

If   in  a  prosecution  for   conspiracy    u}.e   crown  is  able    .. o  pro- 

(c) 

duce   a   witi^ess,    not    a   co-C(-i;iS^Arator ,    '  v;]io   can  testify   directly 

to    tlie   fact      f    co!a'"ination,    the   cair-e     lS    easy   of  proof.      Hut,    as 

0--- 

(a)  4  P.  and  '?.  68. 

(b)  24  Q.B.D.  420. 

(c)  "So  in  tlie  case  of  sev.rral  persons  indicted  for  burglary 

or  conspiracy;  one  raay  be  convict'.'d  on  his  own  "lonf esriori',  "hich, 
thou.'-h  in  terras  iavolvin;:  the  others  i  s  no  lep;al  evidence  against 
them".   (Obiter  LicLum)  Robi.iSoji  vs.  Robinson  aiid  Lane,  1  Sw. 
and  Tw.  ,  o6  2,  .665. 
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Erie,    J.,    well    p..y^ ,    "It    doe£^    uot   happen   once    in   a  thouaanr]   times 
that    anybody    ooi.i^B    before   the    jury  to   say  -    T   v/at.'   pr'if.ont   at 
t}ie   tiiiie  whoji  these   parties   did   cont'pire   together,    and   when  they 
a{-::reed   to   carry    out   th^iir  uulav/ful  purpose'".      Hence  the   ';ou-ta 
•lave    oonHiE'tently  held   that    the   ;.  roHecution   is   not    obliged   to 
pvove    ii/iat    tlie  perFous    .,ccused   ciC  .uully  :.iet    and   laid   their  heads 
toceth^r,    and   afojr   a   forj.ial   coupultat  ion ,    oaie   to  an   express 
aigreemeiit   to   do   evil.      On  the   con.,rary,    if   the  factr  as  proved   ere 
Eucli  tiiat   the    jury,    "as   raaronahle  men    (can)    see   there   v;a8   a   com- 
mon desi^:n,    and    they    (i.e.    the  ^.ri^oners)    were   acting   i?-   concert 
to   do   v/hat    is  v/ronf:,    that    i;    evidence     "roni  which  the    jury  'iiay 
su^jpose    tjiat    a   conspiracy  v/as   actually  fonaed.         In   other  words, 
the   overt   acts  viay  properly  be   looked   to   as    evideiioe    of  the   exist- 
ence  of  a   concerted   intention.      "If",    said   Coleridge,    J.,    to  the 

(o) 
jury   Hi  Rep;,    vs.  Murphy   et    al.       (l8o7)  ,    "you   find    that    tJiese    tv;o 

persons  pursued  by  tjieir  acts   the   same    object,    often  by  th.e    Si-uue 
means,    one   i^erfor  ii.;g   one    oaro    of   an   act,    and    t/ie    other   another 
part   of   the    par.ie   act,    so   ae    to    coripleto    it, with  a  view  to   tlie 
attaia'i'^nt    of   i:he    object   which   t}iey  are   pursuing,    you  will  be  at 
liberty  to   drav7  the   conclusion  t}iat   the:'   have  been   siig-^sed      in 
a   conspiracy  to   effect    tj'8    object"....    To   the   sane   effect    v;a?   t}:e 
instruction  of  Erie,    J.,    in  Reg,    vs.   Dufficld^^^  (1851) :    "If  you 
see    several  ;:ien   talcir.,^;;   several    steps,    all   tendin;    tc/urds   an   ol)- 
vious    purpose,    and  you    see   then  tiiroufii   a   continued   ^  ortion   of 

0--- 

(a)  Reg.    vs.   "Duffield,    ^-   Cox  C.C.    'x04,    434. 

Vr^)  R  g.    VF.   Brown,    7  Cox  C.C.    442    (1858). 

(c)  8     Car,    and  P.    297. 

(d)  5    Cox   C.C.       04,    434. 


ti'ie,    tahin,-'   st'.jpp   t'lat    lead   to    an   oiid ,    '.v'ly    i:    is  for  you   to   say 
whetlior   t^iere  ijersons  had   not   comoined   to^'itlier   to  "briag   about 
that      nd,   v/liich   t]iGir  conduct    so   ohviouply  appears   adapted   to 
effectuate"!^^Thup,    in  Her,    yg .   }[all    ct    al.       (1358),    it    v.-aR   liold 
ti;at    ill  a  prosecution  for   a   coiu-piracy  aiionf^'  MiercharitF   to    die- 
provi?    of   their  ^(Toods    in   contemplation    :>f  "bankruijtcy,    vith   intent 
to   defraud    f'leir   creditors',    t'    .ir   clandestine   re>'ioval   of  ti:'; 
Coods,    prior  to   an    absconding,    would  be   evidence    of   such  a   con- 
spiracy.      So,    too,    letters  passing  betv/eeri   tlie   aocvsed   '.ay   "  e 

fc) 
offered   to   prove   or   nippvove  ct   conspiracy. 

The    overt    acts   are    'lot  ;aerely   evidejice   that    there   was      a 
co'iEion   desi,-;n   on  the  part    of  tlie   accu^-ed.      They  nay  also   be   re- 
li^H?   upon   as   a  neans    of  detectin,-;  th     object    of  t/.e   coiabination. 
This  principle,    i::   conjunction    '.vith  tjie   principle   that    the   crim- 
inality of  the   con£?piracy   lies    in   tiie   conoerted    iixtention,    sup- 
plies   an   ir  telli-ible  basis   for  tj-.e    doctrine   that   w}ien   once   a 
conspiracy   if    shown  to   exist,    tlie    acts    of  eac]^.   conspirator    in 
further-ance   of   its    object   are   evidence   ar;ainst    eacii  of  the 
others;    and   this   v/heth^r  such  acts  were    done  before   or   after  his 

entry   into   the   Gorabinatiai,    in  his   presence    or   in  his   abse  :ce. 

---0 

(a)  "Gonsj;iracy   is   a  natter   of   infererice,    deduced    frori  certain 
cri::iinal   acts    of  the   parties   accused,    r'one    in  pursuance   of   an 
a:^]jarent    cr-ininal  purpose    in   common  between  tlieni,    and   v/hich  hard- 
ly  ever   ai-e   confined  to   one   >.lace", .  .Grose.  ,    J.,    (obiter)    in 
Rex  vs.   Erissac   et    al..    4  J'ast,    166.    169    (1803)  . 

(b)  1   7.    a.'.d   V.    33. 

(c)  Reg.    vs.   Banhs,    IL   Cox  C.C.    593    (1573).    i:-x   -rs.    ^-itehead, 
1   Car.    and  P.    67    (1824) . 
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Thir-   doctfiiie   wan   anriDunced   as    eai-ly   a?   to    time    of  (Jueen  Tllira- 
beih,      Tut    it   received    its   pireatept   develop;. lent   and   a].plication 
durir.G  tlie  nineteenth  century.      Accordir.,--;   to   its   tenets,   the 
prosecution  n\xvt   first   prove   tliat   s-everal   i-ersons   ;iad    oon.iined 
to   efff'Ctuate      a    corruon   depirn.      Evidence    ip   also   receivible   at 

thiF  preliraiiiary   siarje   of   the   care   to   f]!Ov/  the   pieneral   nature 

(c) 

of  tlie   con'oi^iation   and    its    oliject.      Before   all   tltis   can  l.e  made 

to   affect   any  particular  person   accused    or'   cunsi  iraoy ,    h.ov/ever, 
it  i'just   he   clearly  proved   tjiat   he  iiad   hecone   a  i  articijjator   in 
t}ie    cora"'ii.nation    so  :';ade    out.      lut    an    soon   as   he    is    thus    coni^ected 
..ith  the"geiieral   iuteat    t.nd    objects    of  the    oonsijirac:;' " ,    '  av    soon 
as  his   pvivity   with  th.e   combination  and    its    object    is    F-!:ov;n  ai:d 
liis   adoption    of  the   acts   already  perfor   ed,    eacli  conrpirator  be- 

coi^es  boui.d   by  the   antecedent    and    tlie    consequent    acts   of  }:is    co- 

(e) 

conspirators.   As  Goloridre,  J.,  '.veil  ruys,  iu  "Rec;.    "  b  .  r'urphy_ 

(1837)  :  "It  i?  not  necessary  that  it  S'lould  be  pT'oved  th^at  these 

defendants  net  to  concoct  this  sciene,  nor  is  it  necessary  that 

they  should  have  oririni^ted  it.   If  a  conspiracy  ".:e  already 

fornod,  a.d  a  person  joins  it  afterwavds ,  >i3  is  equally  .-uilty... 

If  you  are  s£.tisfied  tliat  t^ei'e  was  concert  hetvveen  ".  e:;:,  I  am 

bound  to  say,  that  beinp;  convinced  of  th.e  conspiracy,  it  is  not 

necessary  that  you  should  find  both  ^^r.  Tlurphy  and  '>.  Dourlf-s 

-__o--- 

(a)         "If  nany  do   conspir-e   to   execute   treason   against    ■fh-t'   ;  ""iMce 
in   on-^   ::ianner,    and    some   of   t)ii-m  do   execute   it    in  another   ■u-.nner, 
yet   their   act,    though  differe-.t    in   th  •   Manner,    is    t-ie  act    'f   all 
of  tiien  v;ho   con.^-pire,   b./    reason   of  the   re  ■.•^•-   1         lice    o"   ^'  ?    in- 
t ent .  "     Elunt's   C.re   1   HovLJ-t  •    "^ ^ .  .    1410.    1412    (-13  El i r.abeth  - 
1600).      r,ee   also,   Hardy"' s   Cage~"2"4  How.  St.    Tr.    458  Tr/ir4)  ;    :[ofne 
Tooke '  s   Case.    25   How.    nt~.    Tr'.'.IST"  CP?^4)  ;    Rex  vs.    Stoi:e   et    al. 
5^.7    CfTTe)  ;    Rex   vs.    Haig-ion'd    et    al.  .    .':   Esp.    719.    7.  0    ('l799TT"Pgx 


vs.  r-alter  et   al.  ^^  5  Esp ."  125"  TlSOiT;^ 

Tbl         queen's   Case,~3  B.    and  E.    309    (1820). 

(c)  Reg.  vs.  Lacey,  3  Cox  C.C.  517  (iCG)  . 

(d)  Reg.  vs.  Rtenson,  12  Cox  C".  Ill  (UVl) 
(5)    8  Car.  a.d  P.  297,  3l0. 


doiiir:   each  particular  act,    a? ,    after  the   fact    of  the   coriBj-iracy 
is    once   est abli plied    in  your  r.iinds,    v;}aatever   if    eitlier  said    or 
done  "by   either  of  tlie   defendants    in  pursuance    of   the    cocu.ion   de- 
finn,    is,    botli   in   law  aiid   in   conunon   seni-e,    to  be   considered   as 
ti'.o   act    of    Dotli";^! 

The  reason    for  this    ooctrine   is   plain.      Considrators   are 
not    thereby   subjected  to  punisluvient   for   offenses    conirriitted   by 
tjiuir  fello\.'s.      But   since   t^.e  ci-iiae   lies    in   tlie   concerted   inten- 
tion,   and   this    is    to  be   (^atliei-ed   froia  tiie    acts   done,    sucli  acts 
preceding;;   tiie    entry    of  a   particular  i-erson   into   t'le   conbiritition 
are   evidence   to    shov/  tlie   nature    of   t^.e   coiicert    to  v/hioh  he   be- 
comes   a  party,    ^aid    the    subsequent    acts   of    ohe   other  LieEibers   in- 
dicate  further  4=aae£a^   the    cl^aracter   of   the   co:^u;ion   desicn   in  which 
all    are  presmned    equally   concerned.      Therefore,    it    follor;s   that 
only  acts   done   in  furtherance   of  tlie    coi^anon   object   are  adraiss- 
ible    in   evidence   against    co-  ;onspirators ,      A   declaration  by   one 
conspirator  after  the   corailetion   of  the   transaction    is   not    evi- 
dence  against   the    others.      I;:  P:eg;.    vs.   Blake  and   Tye^  (1844)  .    the 
defendants  had    been  accused   of   a   com  ];iracy   illecally  to   secure 
the   entry   of   imports   v/itliout   th  •   payment    of   tluties   and   so   to   de- 
fraud  -Che    Queen   of  her   curt  or;. s.      It   v;as  lield    that   Tye's   day-book 
showing  that   the   quantity  of  floods    e/.tered   was  uuch  greater  than 
had  been  declared   to  the   customs   officials   should   be   received, 
but   not   a   statement    in   Jiif    check-book   that    a   certain   clieck  after- 
wards  dravm  liad    been   the  r.ieans   './jierGby  jie  }^.ad   transferred    one 
half  t1;e  profits    of   tjie   sclieiae   to  Blake, 

o 

(a)  Fee    also   O'Kecfe   vs.    .Vals}i    etal.  ,    (l9(Jo)    ^Ir.^^.    681. 

(b)  6    Q.Pi    126,    13^.  ' 

V5  ^   ;  , 


Several   ririncipleF    laid   dovm   in   t^ie   casos   folio./  locicnlly 
fron  t]ic   a'bovc   doctrines.      In   .Yriri-t  yv ._  Be^ .    it   v/as    oljected 
that    an    indictuent    for  a  coiis;-iracy  to    obtain   tl:e    "nea'ar    and 
power"   of    securinc   certain  East    India   Gtoclc  teloiicing   to   a  wid- 
ov;  vtav    dnfective    in   iiot    cha:x'i"'e   tlie  unlav;-""ul   object   witii  E^uf- 
ficient    certainty.      Put   r!en;.iar.,    C.J.    th.ourjlit   that    it    chould   "bo 
j^ustairied.       "Th.e   statement    of  tlie   Means   used    for   effect inc   the 
object    of   th.e   conspiracy   is    so    interv/o-en  with  tl:e   ciiarce    of 
conspiracy  as   to   sliovv  upori  tlie   face   of  tliese   d  unts   an  unla'./ful 
conspiracy."     Grosv/ell,    .1.  ,    in  P.eg._  yf  ,   P.eaa^  (1852)    instructed 
a   jury  that    "it    is  not   necessary  to  prove   that    all   the  parties 
met    to^sther.      If   any   evidence   o:'   circunstetnces   l:ad   "been  adduced 
safely   lcadin-~  to   the   conviction  that   Read   was   a  party,    althougli 
absent,    that   vrox.ld    do"...    And    in  Reg,    vs.    Stenson°^et    al.(l871), 
Kelly,    C.r..,    said:    "There   can  b      no   doubt   that    anyt}iing   done   at 
any  tine,    even  as   late   as   tlie   da;:  before   the   trial,   whicli   sh.ov/s 
that   a  pei'son  had  been  at   a   forraer  tirze  a  party  to   a   conspir- 
acy,   is   adiaissible   in   evidence    against   Iiira". 

The  fundariental  principle   that    the   act   of   conhination   is 
the  gist    of  the   offense   of   conspiracy  received   careful   stateiiont 
and  deyelopTAcnt   during  the   nineteentli  centu:"y,      V7illiaris ,    J., 
in  Rex  vs.    Sev/ard      (1834)    expressed   a  doubt    "whether,    without   a:, 
overt    act,    the   conspiracy   itself   ai.iounts   to   any  crijne".      JIo 
weiglit    can  be   allo'ved   to  :iis   renark,   }:ov;ever,    in  the   face   of 
0 

(a)  13   Q.B.    147,    168. 

(b)  6   Cox   C.C.    134. 

(c)  12  Cox   (J.C.    Ill,    117. 

(d)  2  ::.    and  II.    C57,    563. 
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the  nujiiej-ous  FtatcjiGiits  tliat  a  bare  acEouuejit  to  accoMijli:-})  a 
forbidden  puritose  is  indifrL.able  c^aite  ii. dependant  (  except  as 
explained   above)    of  v;]iat    is   actually   done    ir.   pursuance   of    i^^' 

The  i.iodern   rule    is  well    stated  by  Brett,    J. A.    ii.   Rqx  vs.   Appin- 

(b)     ,  ,  "" 

ill  (1876):    "]io"-/,    first,    t'le   cririe   of  conridracy   is   ccinplete- 

ly   cor.cruitted ,    if    it    is   coriniitted    at   all,    the   Momeiit    tv/o    or  v.ore 
liave   acreed   tliao    tliey  will   do,    at    once    or   at   sor.ie   future   tir:e, 
certain  t]iini;s.      It    is   uot    necessary   in  oi-der   to   complete  the 
offense,    that   any   one   tiling   siioul'.I  be    'o:\c  b;,yond   the   affreeuent. 
Tlie   coiispirauors  iia;.-  repont   and    stop,    or  r.iay  have   uo   opportunity, 
01-  i-iay  be   preveited,    or  :nay  fail.      Ilev^rtlieless ,    the   crir,;e   is 
conplete;    it   was    cowi^lcted    vvheri  the;     agreed"... 

A  coubination  among  the  prisoners,  hov;ev  r,  rs,  rz  ce  :  rover' . 
If  unlav.Tul  acts  are  done  witliout  concert,  the  cliarge  of  core  pir- 
acy  cannot   bo   naintained.      iJothing   turns  upon   the   word    "conrpi^-- 

acy".      As  Lord   Canpbell  puts   it    in  Reg,    vn.    Farap  ^^^  (1852)  :    "Con- 

(e) 
s^-ire   is  notliing,    agreenent    is   the   thing."      In  Reg,    vs.   Erovni 

(1858),    tiie   sar.ie   Judge   cautions   the   jury    "against    supposing  that, 
if   or.e   or   several  have   done  v/hat    is   improper,    that    will   estab- 
lish the   cliarge   against   then"  unless   it    is   sliown   that    t:iere   was 
"a   joint    design,    a   joint    CDnoini.tion  and   conspiracy."      I:.  Reg, 
vs.   Barry   ^     (1365),   T!artin,   B.,    said:    "tVliat    I   v/ant    is   evido/ice 

0--- 


Reg.   vsV 'Iff oj^   oT 'al.,    7   Cox  CVc'."4"42    C  '^'^~?)T  feg.'Vs.  .I3a"rry. 
4  I.',    and  ?V  5<'.9""(l8U5)  ;   uulcaliy  vs.   Ueg.,Ir.R.    1  Coia.   Law,    1:5 
(1866-7);    iTcg.   vs.    Banks.    12  Cox  C.C.    593    a373)  ;    Reg,    vs.   Bunn. 
12   Cox   C.C.    316    (lS7"2)TTl"C',  ^^'    ^•-iVoe.M:^    13_  Cox   C.C.    82  'Cio75)  ; 
Reg,    vs.    Aspmall.    2   Q,.L.D.    48*  Cl 8*76")  ;    Rc¥.    vs*."  PVrnell   et    al., 

14   Cox   C.C.    508    (1881)  .  ~"  — 

(b)         2   Q.B.D.    48,    58. 

(°)        Reg,    vs.   Hurphy.    8  Car.    and  P.    29  7.    ..10    (ioSV)  . 

(d)  6    Cox   C.C.    16""7,    173"."*  " 

(e)  7   Cox   C.C.    442,    4-;.% 

(f)  4   ?.    and   7,    389,    ,y.;9.  '"'8 


Oi"     a     COJl'.';.'l     g'^..'  >     WjixiUl       .uUu:-     ^i    ..u..li   muu  lun.         xn     i,:r;     :   ij'jj.;.     .L  I,     18 

always  called  an  agreo;;iciit .   In  order  to  )iia]:G  out  a  conr.^>irccy , 
tliere  -lust  "be  so.ie  concert.  The   parties  aust  put  t}ieir   eadp  to- 
cet}ier  to  do  it."   In  t}ie  grjat  case  of  "I'loaliy  vs.  Reg,  (l  ''GS)  , 
Ilr.  Justice  JilleF  advised  t'le  House  of  Lords  tliat  conspiracy 
consists,  not  i  i  the  :aere  interition,  but  in  the  anreene.tt ,  to 
do  t;ie  forbidden  acti^^   And  in  Tiep:.    vs.  Bankg^^  (1873)  ,  the 
court  instructed  the  jury  that  they  i.ust  ""be  satisfied  that  an 
agreenout  actually  existed  hetv/een  Leali  and  Elir^.aheth  (Banks)  to 
destroy  the  child  v7hen  oorn.   The  jury  nust  say  v/hetlier  tlie  Ict- 
t::r  fro-:i  Leah  to  Elisabeth,  and  the  three  previous  letters  from 
Sli;:abeth.  to  Leah  indicated  any  such  agreeiienl.   A  mere  sur'cst- 
ion  fro-.ii  one  to  the  other  vnul(5  not  be  sufficient.".. 

It  follov/s  as  .'iCorolLary  h-on  this  proposition  t}iat  if 
several  are  indicted  jointly  for  consiiracy,  the  acquittal  of 
all  but  one  ope^-ates  to  free  hii  also.   The  verdict  ofguilty" 
rendered  acainst  a  single  ^^erson  would  be  inconsisto  it  with  the 
char;;e  of  a  concerted  desi£:n.   In  He",  vs.  Thonipson  et  al._ 
(1351)  ,  tlie  jury  found  tliat  Tr.omoson  ha:i  conspired  with  •  ither 
Tillotson  or  Iladdox,  "..^ut  they  v;ere  unable  to  say   which  one. 
Cresswell,  J.,  directed  a  vera;.ct  of  "not  ruilty"  against  Till- 

0--- 

(a)  L.R.  3  :'.  of  L.  306,  316. 

(b)  The  sane  idea  liad  been  expressed  in  Rex  vs.  iJi'^ld  et  al., 

6  East.  4ir  (1805),  in  these  v/ords:  "And  it  is  necessary  to  show 

a  cri'iinal  object  as  well  as  a  cri";inal  intent .'But  here  the 

offense  does  not  consist  in  intent  Merely.   It  is  not  enough  that 
the  agrecnent  should  be  for  the  purpose  of  coutrolli'i-:;  but  it 
must  be  entered  into  for  c o nt r o  1 1  i nj; ,  o]iat  is,  for  effecting  t::at 

ob.ieot" The  language  enploVed  is  inaccurate,  'ut  the  -leaniriC 

is  clear  enoucii* 

(c)  12  Cox  C.C.  393,  399. 

(d)  16  Q.B.  332. 
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nt. pnn   and  Iladdox,    and    "cuil.y"    agai;st   ThoMpson.      Upon  rule 
nisi   for    a  nev;  trial,    Lord   Ca::ipbcll   and   a  2.iajoriLy   of  the   Court 
of   '.-..eeii's  Bench  vvore   of  the   opi:;ion  that    the  verdict    could   r.ot 
stand.      The    indictaent   charged  and   the   Gvide..ce   tended   to  prove 
a  conspiracy  arionc   tlie   tliree;    and  hence   if  tv;o  v/ere   aciuittcd, 
the   th^ird   could   not   have  been    ,:Milty  of  t":e    cons,  iracy   set    out 
in  t}ie    indict-.:iri::t .      Erie,    J.,    disce.ited,   "believing   tliat   tJ:e 
charge  vas    ,::ai.ist    each  prisoner   separately,   whevefore   a  verdict 
tliat   ThoiapEon  had    conrpired   -.vith   so.ie   one,    the   jury   did   not   hno'.v 
v/ho:a,    s}iould  have  been  rendered   and    sustained.      The   opinion   of 
the  aajority   in  this   case,    liowever,    is   really   i.ot    inconsistent 
witli  the   general   principle   contended   for  by  Erie.      It    v/as   appli- 
cable  to   the   :^ona   of  th.e   verdict    as   a-;tually   rendered    and   the 
evidence  upon  v;hich   it   ].ad  been  based.      The   court    rocijressly 
said   that    if   there  liad  been  a   conspiracy  a:.iong    "five    or   six",    and 
Tillctson   and  I.Iaddox  .'jad   been  acquitted,    the  natter  nij-'ht   have 
been  different:    in   other  words,    th^ere   v/ould    'lave   been  roo  :   for 
a  verdict   that    Thonpson  had   conspired  with  a  person  unl:no-.;n. 
Reg .    vs.    Thoiap g on  v/as    cited    and   foliovvrid    in  Reg .    vs.   h^ann i ng   ^ 

(1383).      Tlxe    indictnent    was    agai  .st  Ilanning  and  Kaaan  for   con-- 
s.:i   acy  to   cheat   and  defraud.      The    jury  found    a  verdict    of   .-i.ilty 
agai.'ist  Ilanning,    but   v/ere  unable  to   agree    in   regard   to  llarian,    and 
}ience   were   discliarged   forbi  giviu;-    a  verdict    as   to   jii:  ;.      A  nev/ 
trial  v;as   ordered.     Ilanning,    J.,    said:    "The   rule   appears   to  be 
t]:is.      In   a  ciiarge  for  conspiracy/   in  a   case   lil:e   th.is   v;:ioro   t'.iere 

---  0 

(a)         12   q.B.D.    241,    243. 
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e  t'Ao  defendants,  t'le  issue  is  raised  whether  or  not  "both 


the  nen  are  ,"uilty,  and  if  t}ie  jur^,'  are  not  satisfied  an  to  t};e 

„  (a) 

■iuilt  of  either,  tiien  "botji  raust  "be  acquitted ....  . 

If,  hov/GV3r,  a  verdict  of  guilty  against  a  siM(;lo  defendant 
does  not  anount  to  a  "loral  in^iossibility"  \:y   rearo'i  of  repuc- 
nancy  apparent  upon  itr  face,  the  verdict  v;ill  star.d.    In  Rex 
vo .  Cooke  ^'^'  (ia;-6)  ,  several  vq    e  indicted  for  a  conspirac;'-.   Two 
pleaded  not  guilty,  or.  never  appeared,  one  pleaded  in  a'')ate:.ient . 
While  t":  e  ;.'lea  in  ahateraent  was  pending,  the  trial  --)f  the  tv;o 
y/ho  Jiad  pleaded  not  guilty  tool:  place.   One  of  these  '.var  acquit- 
ted, and  the  other  found  ruxlty  of  conspirin,^  v/ith  t;ie  defend- 
ant who  had  jjleaded  in  ahate;:ient,  and  wlio  had  not  yet  oeen  triud 
upon  the  merits  of  the  cai?e.   The  court  refused  even  to  stay 
jud.'^ient  until  the  latter  defendr,nt  could  he  tried.  "\'e    are  not 
warranted  in  presuinin^  tliat  the  other  defen  ant  in  this  ca.':^e  ';vill 
he  acquitted".    Littledale,  J.,  ;iov,-ever,  reruirked,  "If  t::e  other 

defendant  R.S.  Cooke  Siiall  Ve  hereafter  acquitted,  periiaps  the 

(e) 

jud:::.ie::t  nay  he  rev-3rsed".   Very  sinilar  was  Reg .  vs .  Ahe arne  \ 

in  '.vhich  one  of  t^everal  defendants  accused  of  conspiracy  to  nur- 
der  v/as  tried  alone,  fou..d  guilty,  and  sentenced  to  dea  h.   The 
court  refused  to  stay  judgment,  although  it  was  argued  that  t}:e 

0 

(a)  The  farthest  extension  of  the  general  principle  under  dis- 
cussion is  shown  in  Rex  vs.  Pluj.iLier,  71  L,J.>:.S.  805  (1902).   The 
three  defendants  had  been  indicted  for  obtaining  loney  under 
false  pretences,  and  for  conspiracy  to  defraud.  Plurr^or  pleaded 
"guilty"  to  tjio  jharge  of  cons;. iracy ,  "not  gt.ilty"  as  to  t'e 
rest.   The  other  \.wo  defendatr^s  were  afterwar'.is  acqt.ited  upon 
the  whole 'indictment .   The  court  lield  that  the  conviction  of 
Plu::iL:er  iiust  bo  o^ashed,  since  his  plea  was  inconsisteit  with 
the  verdict, 

(b)  Reg,  vs.  quinn,  19  lox   C.C.  78  (180 S)  . 

(c)  5  E.  and  C.  538, 

(d)  p.  545^ 

(e)  C  Cox  C.C.  6. 
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otlier  priFoners  riin-it   ""^e   acquitted,    fron  wliich  the   innocenne   oi' 
Aliearne   woull   i'ol.lo'.v  by    ..ecessary   intendnent.      Le'roy,    C.J,,    said; 
"The    rcaponp   offered  iiere  Ir'   the  i^risoae^-s  •    couupgI  may  he  good 
{^rounds   for   respitia^   execution,    >'r, :     certainly   no.,     'n-   -,-■-■■    .ting 
arresting   .1udg].i  ut." 

Conrpi--acy,    then,    is   an   af^reeiaent .      The  parties  -ust   ur:ite 
in   a   coixioxi   iatentioji.      But    there  i:iust    he    foriething  i.iore.      TTere 
conce-t  is   riot    iii   itself   a   criio,    althoiigh     he  principles    app- 
li'^d   hy  the   Court    of   Star   ChaMher   and   perhaps  hy  t}ie   earlier 
Courts   of  irinr's  i'ench  ::iay  :iave   taurht    otherwise.      The   addition- 
al  eleaent    of   intention  to   effect    a  forhidden  :;urpose    is    nec- 

(a) 

essary  to  constitute  the  offense  of  conspiracy.  Ilencd,  a  per- 
son accused  of  conspiracy  ;iay  offer  in  evidence  letters  sho'-ving; 
that  alth-Ouch  he  ]iad  particip.ited  in  tlie  unlar/ful  schene,  he   h.ad 
been  the  dupe  of  the  other  defendant,  and  had  Y.ence   heen  f;ithout 
pi'ivity  in  the  concerted  illegal  intention  to  do  wronn.   It  has 
heen  expr-5ssly  laid  down  in  reference  to  indictr.ie.'its  for  con- 
spiracy to  defraud  th.e  public  by  issuing  a  false  prospectus  ^le- 

(c) 

scribi'c   s"  ares    in   a   corijo:  ation   of   stock,      and   to   defraud    the 

public,    the    S-.areholders    and   the   custoiaers    of   a  bank  by  publish- 
ing  false   balance-sheets   and    other   representations   rega'-ding   'he 

---0--- 

(a)  I'.er.    vp..   riurray,    1  Burns    J.    (30th  Ed.)    976,    (1823),    F.eg. 

vs.    Pc;rnell,    14   Cox.O.C.    [03    (1331).    RCf-.    vs.    As] all,    2    ':.B.r. 

43,     (1870). 

(b)  In  Rex  vs.      Pollman   et   al.,    Z  Campb.    229    (1809),   Lord 
Elleaborougli  said:    "You  nust   prove  that   all  t}ie   defendants   vrere 

cogn.  .;ant   of  t]:e    object    of   tiie   conrpiracy,    ani    the  node   stated 
in   the   indictnent  b^'  v/hic}i   it   v/as  to  be   carried    into   effect.      A 
contrary   doctrine   v/ould   be   extrenely  dangerous." 

(c)  P-eg.    -r.    "rov/n,    7   Cox  C.C.    ■i42    (1353). 
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the  (a) 

affairs   of    ir.ptitvition ,    tliat   i  (n>tmr.  riust   pvove,    in  add- 

ition to   the   perf  oniiance    of  t}i'-    acts   (•;]iarj:ed  ,      ^:lie   existe.'.ce   of 
a   coLU.ion   intention    to   defraud.      If  the   defe:.dajits  liad   jiad   an 
honest   "belief   in  the   truth   of   the   statements    so  nade,    they    could 
not  be   found   guilty   of   conspiracy,    althouch  their   conduct   ui.iit 
not  have   been  v/holli    free   froM   elo;:ients   of    iniiropriety .      So    in 
Ke.'^.    vs.  .:^urch   M1S65)  .    Smith,    J.  ,  instructed    .lie    jury   that   tiiey 
"nust   be    satisfied,   before   the;-    could    convict,    t}iat    there   was   a 
consi-iraoy   on   the  part    of  both  to  inalce   a  false  balance    slieet , 
and   that    tr.e;^  :iad   an   intention   to   defraud.      The    questions   for 
consideration  are   tjirec   in   nuiab'ir  -    first,    v/hetlier  tl.ere   was 
a   conspiracy   or    Gonce:-t   between  them  to  riake    a  "alance   sheet; 
secondly',    v/hether  that    balance    slieot   v/as   false   and  untrue;    and 
thirdly,    "./lielher   they  conspired   to    defraud   arid   deceive   the   r   are- 
liolders.      If   th.ey  found   all  tbese    questions    ir.    the   affimative, 
the;-- v;  oulo    convict;    if   they  found    either   in   the   negative,    it 
world  be   their  duty  to   acquit    them". 

It    should   be   noted,    in  reference   to   tliis    doctrine,    that 
the    "inteiit"    is    liOt   necessarily  identical  v/ith  the  particular 
intention   in   the  minds    of   individual   defendants.      It   exte  ;ds   to 
the   cctsequies-ices   iiaturally  follov/inn  -^rom  tht    acts   acreed   u;  o  .; 
and    if   tr.e    object    adopted   v/it}i  *"ull  hnowled-^e  by  the   defendants, 
is    illet'^al,    the   guilty  intent   to  accomplisli   it  nust   be   ascribed 

0 

(a)  Reg.    vs.    lurch,    4  ^.    a^'^l    '^ .    407    (186  5)    Ker.    vs.    Ournev,    11 
':ox   'J.'l.     .14    (1369)  . 

(b)  4  P.     nid   7.     107,    422. 
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to   the   conFij.iv ;; -.<-)r;--   although  tlieir   individual   desiron  may  have 
been    proper   enough.      In  Reg._  vs_._  Burch     accordir.g  ly ,    f^mith,    J., 
told  tlie   jury  that    "it  vv  ould  he  no   answer   on  the   part  of   the 
derendantD    to   say   that   tiiey  '•.ad   no   personal   advantage   to    ohtain 
by  :-,al:ing  the  falce   >alance-£'hect " . .  .  In  ReE«    "^^^^    Ham^      (185L)  , 
tliere   v;as    an    indictment   for   £•.    cons'^jiracy   to   obptivct   tiie   course 
of    justice.      It    a^^peared   thai:   Hai.ip  liad   falsely  cliarged    one  Frown 
with  }iaving   CjieateO   hiri   in    a  certain  transaction,    and  ]iad   "neen 
bound   by  reco^^niiiance   to  a>i)ea:"   and  i.ro^'ecute.      Afterv/ards, 
fearing   lest   ]ie  rer.der  }ii;.iself  leable   for  perjury,  Haiap   :  n. 
Otis  rs   agreed   with  Tiro'.vn's   v;ife   tliat   if  ^he   would   pay  then  four- 
hundred  pounds    (vrtiich  was    one-liundred   pounds    less   than  tiie   oriount 
of   the   recognicance  under  wliich  Har.ip  h.ad   been  placedj  ,    the    latter 
v/oulo    not    appear   or  cive   evidence   against   Iro'jn.      It   was   ar(::ued 

that   here  '.vas   evidently  no    intent   to    o"  'jtruct    jus'cice,    rut    only 

(c) 

a  desire  to  get  Har.ip  out  of  a  scrape.   Eut  Lord  Caripbell  said. 

"If  the  iiecessary  effect  of  the  agreer.:ent  v;as  to  defeat  tl'.e  ends 
of  justice,  that  must  be  taken  to  be  the  object."  And  in  ExPan:e 
Dalt on        (1^90)  ,  a  case  ii:  w}iich  there  h.ad  been  a  co:ic-;.iraGy 
ariong  certain  inhabitants  of  Ireland  t  o  i..duce  th.e  Irish  tena:.tr 
of  A.  H.  Suith  -  Barry    i.ot  to  pay  their  rent,  th.e  court  said: 
"The  iiitent  to  injure... is  in  the-  present  case  involved  as  ;.-.at- 
ter  of  lav;  in  th.e  object  of  ti:e  conspiracy." 

0--- 

(a)  .   4  J.    and  i".  407,  422. 

(b)  Co;:  C.C.  1-.7. 

(c)  p.  172. 

(d)  23  L.R.   Ir.  3G. 
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We  no'.7  api^roach  the  question,  vrhai,  ir  t'le  riature  of  the  con- 
certed ii:te;-t  consitituing  the  gist  of  co.si-ira  :,?   Or  in  other 
v/ordr,  since  the  intention  is  bound  un  in  the  ohject  of  the  com- 
bination, v.'}iat  is   t]ie  ;:cneral  c^'aracter  >^f  the  purpore   v/h.ich 
renders  illecal  a  combination  to  effect  it? 

Here  lies   the  crux  of  modern  discussion  ui'on  the  subject 
of  consi'iracy.   Shortly  stated  ,t}ie  problem  before  the  courts  is 
to  frarie  a  [;eiieral  definition  of  conspiracy  broad  enough  to  in- 
clude all  cri'iiiiul  coib  inations ,  and  at  t}ie  saiae  tine  suffic- 
iently definite  and  consistent  to  enable  the  judges  to  apply  the 
law  v;ith  precision  in  the  Manifold  conspiracy  cases  'vi  i'-h   -'ind 
their  v/ay  into  th.e  courts. 

This  problei^:  did  not  begin  to  exercise  the  courts  until 
the  nineteenth  century.   The  f:rov;th  of  the  lav;  of  consi.iracy 
during  the  three  centuries  preceding  had  been  guided  by  few- 
general  principles.   The  conception  of  the  offense  was  freely 
expanded  to  take  iii  new  couoiiiations  v;l.ich  tiie  coirts  thoUr-iit 

deserving  of  punislment ,  v;ith  little  discussion  or  reference  to 

(4) 

any  fixed   standard.      Of   course  partial   groupings    of  th.e   cases  ].ad 

taken  place.      Tlius,    a  nuiiber   of  riore    or   less  h.eterogeneous   con- 
binations   v7ere  c  oraprised  under  the  ge..eral   captions   of   conspir- 
acy  to   injure   the  public,      conspiracy   to   cheat,    and   t::e   like. 
P.ut   no   conscious    attenpt   had  been  r.ade   to   extract   from  tlie  nul- 
tij'licityof   tlie  cases   any  general   principle  v/iiich   sliouli'   serve 
as   a  reliable   test    to   distinguisli  criminal   conri-iraciec  from 
other   combinations.      i:ot   until   tjie   nineteeiith  century  had    root^^d 
out   the   instinctive   antipathy   of  fomer  tir:es   tovmrd   combinat- 

8r. 


ionr?,    and   awakened   t    e   courts      to   the   dancer   lurhinc   in  the   ex- 
treme  elasticity   of   tl:e    law  of   cont^.-irac;'-,    did   t^ic    heccst-ity 
for   £?uch  a   test  nalce    itself  felt.      In  the  mearitine,      'lov/ever,      "e 
:;i-inciple   tliat    t'le   conpi^irac^'    if   the   orine  h.ad  iDecone   firmly 
eptahlished,    and   tlie  variety   of   the   cases   had  MaOe   it    litjcepsary 
that   tlie  cs-'israli::ation  possess   v/ide   li;iits. 

The   clap.^ic   judicial   difinition   of  cri.Mijial   conspiracy   is 
a   sentence  uttered  "by  Lord   Denj.:an   in  Rer.  vs.    Jones'^'  (1332)  . 

Several  persons   had   "been   indicted  forca   conspiracy  to    conceal 

■    J.        ^   T^  "bankrupt^ , 
and    emlDeszle   the  personal   estate    of   Jones,    for  tne  purpose    of 

cJieativig  }iis   creditors,      ;.'pon  coavictio'i,    the   defendants  riade 
a  notion   in  arrest    of    judgiient  ,    ohjecting  that   the   indictment 
did   not    disclose   heyond   a  doubt    that   Jones   li.xd   "been   legally  de- 
clared   a  "bankrupt.      Lord   Daman   said:..  "The    isidictment    ou(-ht   to 
charge   a  conspir  acy,  either  to    do   a:i  unla-./ful   act,    or  a    lawful 
act   hy  unla'<Tful  means,      '''ere   the    indictraent    ciiarges   a   consjjiracy 
to   renove   and    conceal   the   goods     ^f   Jones;    hut    if   the   co±Mission 

was  had,    Jones  Jiad   a   rig}it    to   remove   then There   is   nothing 

stated    on   the   face   of   t    is    indictpaent  ^   constitute   an   offense." 

jJovy  it    is   clearly  evidciit    that   tlie  ahove   a.".tithesis   was 
intended    to   limit    the    offense    of   Gonspirac:',not    to   define   it, The 
court    siMply  meant    that   t'le    ohjeot    of   every  criminal   conspiracy 
must   be  unla'.vful,    not    necessaril.,    that    every   combination  for  an 
unlawful    object    is    cri  ii-ial.      Lord   Dero.ian  himself   said    in   a   lat- 
er case,      in  a.'iswer   to   a   citation  by  coujisel   of  the   antithesis, 
"Tlie   words    'at    least'    sliould    accompany  that."      In  hex  vs .    Se- 

---0--- 

(a)         Observe    i.:;-j    iau',u-e    of  Lord   j^lie-inori)u,':Ji    m   j  ex   vs.    .'  r- 
ner   et  _al .  ,    JZ   ]':apt    226    (   hote   3,    p.)  "" 

Tb7~    ■4B.'and   A.  "34 5',     '^49. 

(c)         Reg.    vs.    King,    7   Q.B.    782,    788.     (1845). 
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(1854)  ,    lie   again   reliorl   u^^on   t'.o   aiiti  .iierln    a-    a   li^^it- 
atioa:    "^io    indictrient   for    a  coiispiracy   can  he     laintained   unlosa 
it   charge   that   t"ie   defe;ida;its    coasi)ired   to   do   an  unlawful    act, 
or  to   do   a   lav;j"ul   a  :t   by  unlav;ful  neaup;    and    I    see   neither    of 
ther^e   requisitoK   }iere."     And    in  l^eg.    vr .    Peck      (1339)    the    sai:i.> 
judge   said:    "I    do  not   think  tlie   antithesis   --'jry  correct."     Lut 

the   part   w/Iiic"i   it   played    i a  f-^e   later  decisions   preponts   another 

the 
Vi^ry   i-'trilcinr:   illujjtratio.i    of    •:ir;cideiital,   unsysteaatic  r.:otiio-J   by 

v/hioh.  the   lav;  of    conspiracy  ":ap   developed.      In  i\er.,    vs.    Vinceiit 
et    al.       (l8o9)  ,    Alderson,   E.,    o.uployed   Lord   Deniian's   antitiiesis 
for  t}ie   first   tiMe   as   a  definition,    sayi-a^  that   cons,.i-^cy"is 
a  crime   vThich  consists    either   in  a    combination   and    a,r^ree;ient   by 
persO:js   to   do   sone   illegal   act,    or  a    conbijiation  and    anreeiaent 
to   effect    a   le^al   jut^jOtb   by   illeral  means."      And    in    s^Ate    of 
its   author's   dir^satisf actioj-.      with   it,    this   antithesis  has  been 
treated   as   a  definition  over   since.      As    sucji  it   serves   as   the 
very    foundation   of   t^ie  r.iodern   la-.7  of    conspiracy.      It   has   been 
cited,    always   v/ith  approval   and   without    exa:-ii)iation   or   criticism, 
in  a   lonn   line    of  nineteenth   and    tv/entioth  cer^tury   cases ,'  •ntil 
its   tonns  li:ve   becoae   firnly   embedded    in  the   national    jurispru- 
dence, 

A  considerable  portion  of  the  procress  ^la-ie   by  fne   law  of 
conspiracy    during  t]£    past    seventy-five  years   has    taken  t]ie   dir- 
ection  of    sinple   deduction  frora  Lord  r^entian '  s   aiitithesis.      The 

0 

(a)  3  M.    and  I^    557,    561. 

(b)  9   A.    and  E.    686,    590. 
'->         9   C.    and  P.    91,    109. 
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pvoolem  }iul^GO   delennine   tlie  meaning   of  the  words  "unlawful   net" 
and  "unlawful  means."  The  manner  of   its    solution   durin,-  the   nine- 
teentli  century  is   larpiely  resiJOii?ible   for  the  broad   scope   char- 
acterirtic    of  tlie      ociern  conception   of   criiiinal   conrpiracy. 
The    earlier  carter   liad    settled    little  niore   tlian   that    concerted 
enterprises   directl..    lianoful    to   the   public,    and    scnemes    of  bl    ck- 
raail     by  false   c'larges,    are   puni?}iable   as  conspiracies. 

It    is    obvious   that   an   indictable    offense    is   an   "unla-vful 
act".    Gorfniuat  ions   to    conuai'.    crimes,    of   statutory   or   of   cof;vion 
law  ori.c;in,    therefore,    clearl:'  fall   v/itliin  Lord   Dennan'r    de- 
finition.     This   principle   was   laid   dovni  expressly  by  "f^rle ,    J., 
in  lies,   vs '   Rowlands      (1351)  ,    over-i-ulin.f^  Kex  vs.    Tumor:    "An 
afree-:ient   to   coraiiit    an   indictable    offense  undoubtedly  anounts 
to    a   conrpiracy."      A  large   im":iber   of   the   conspiracy   c&?et    de- 
cide"   during   the   nineteenth  century  v;ere   of   this    character: 
amo  -g     liem.  numerous   conspiracies    to   c'neat   v/herein  tlie  means 

employed   would   have   rendered   an   individual  cuilty   of   t:ie   crime 

(7) 

of    obtaining  iioney  under  false   pretences. 

But    the    courts  ^nade    che   tenn    "unlav;ful"    include  ma  .y 
acts   v/hich  woi'.ld    not   iiaye  been  criminal    if  perforiiied  by  a   sinrle 

person.      Thus,    tliey   -lelO   t'lat    a    combination  to    induce   a  ,p:irl 
to  become   a   oon'.aon  prosti  ■:.i;te   v/as   an   indictable    conspiracy,    as 
being   a   coiifoi::  ;tion    "to   triri'/   a'^out    an   uula./ful    :-,>  iiir-"  1    '  Also, 
0 

(a)  2  ?en.  C.C.K.  364,  o88. 

(b)  P.e^.  vs.  riowell  et  al.,  4  ?.  and  7.  160.(1604).  Fee   also 
Reg.  vs.  Clears,  T.  and  ?.'.  Cr.'J.,  414  (1851) 
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it  war  specifically  decided  ii.  several  car.cr  ,    a;.d  f i -all;'  ccn- 

(a) 

cralined    in  J^ e ^ .    vs.    Pu f f i e  1  d       (16^)1)    and    later   cases    dov/n   to  Tjc- 

Parte  Salt  on      (1090)    that   ar;  a^reeueiit    to   do    (or   threutun  to   do) 
an  abt   vriiicli  would   a;iount    only  to   a  private   crong   if  pcrfomed  "by 
a   ^in<Tl-3  person   is   a   crininal    oo:ispiracy,   being    "illeral"   witliin 
the  Meaning   of   t'le   definition,      Again,    a  r;reat   variety    of  coii'bi- 
natio.-is   to   clieat    and   defraud   -    l-y  far  tlie   larficst    clai-r;    of   combi- 
nations  at   tiie  present   tine  -   sras      lorouclit   v/ithin  tlie   conception 
of   conspiracy,    althou::li  the   deception   etiployed   v;an   not    of   such 
a  cliaractei-  as   would   render   a   single  person    f^.i'^.ty  of   the   crine 
of   obtaining  noney  undei-  false  pretences.'    All   these  v/ere  held 

to  be   co;:ibinations  for    "illegal"  purposes.      A   good   statement    of 

(c) 
the  nodern  lavv  upon  the    subject    is   found    i:^  Reg,    vs.    Asp  in  all 

(1876).      Erie,   K. ,    said:    "It    is  not,    of   course,    every  agreci ent 
v;hich  is   a  crirainal  conspiracy.      It    is   difficult,   perhaps,    to 
enumerate   a:;   eijcliaustive   or   a   corr.lete   definition;    but   agre.?.nents 
nay  be   described   w]iich.  are  undoubtedly   cririirial.      An   agreement 
to   acconplish  an   end   forbidden  by  lav;,    tjiough  by  -eans  which  would 
be  harmless   if  used   to   acconplish  an  unforbidden   end,    is   a   crin- 
inal  conspiracy.      An  agreement    to  accomplish,   by  means   w}iicii  are 
if   do  10  by  t}is:;iselves   forbiidden  by   lav;,    an  end   whibji   is  harmlesc 
if  accomplish.ed  ''oy  unforbidden  means,    is   a  criminal  conspiracy. 
An  agree-aent  made  v;ith  a  fraudulent    or  wiched  mind  to   do   that 
v;hich,    if  done,    would   give   to   the  prosecutor   a  ri^ht    of   suit 
founded    on  fraud,    or  aon   violence   exercised    o.i   or   tov/ards   jiim   is 
a  criminal   conspiracy:    see  Reg,    vs.    V?arburton.      There  ma;-  be   and 
proba'ly  are   otliers." 

__-o 

(a)  5   Cox   C.C.    404 

(b)  28  L.R.Jr.    36. 

(c)  2   O.E.D.    43.  89 


There   seonit^   to  be   no    douot    at   t}ie   present    tii.ae   t)iat   the 
sibove   descrio^d    conl)inat  ions   are   criiiinal    consj-iraiies .      Mow 
tlie   question  arises,    are   tliere   any  ca^es    in  vvliich  a   combination 
v/nose   object,   \diether  proxiTxate   or  remote,    is   liot    "illegal"    in 
the   senses    above   indicated,   ]ias  been  autlioritatively  declared 
to  be   cri  .-.inal? 

This    question  ]iar  beo::   raised    frequently   in   conn^'ction  v/ith 
CO -ibinations    in  furtherance    of   industrial   disputes.      Ther3   will 
be   discussed   in   detail   in  thie  follov/in;;  chapter.      It  :aay  by  stat- 
ed generally,   hov/evor,    that    every  combination  held   to  be   a  crim- 
inal  conspiracy  during:   the   nineteenth  century  had    for   its    object, 
eitlxer  proximate    or   re  lote,    soMet'-iing   which  was    clearly   illegal. 
In   a  few  cases,    it    is    doubtful   v/hether   tlie   acts   cont2:aplated   were 
unlav.'ful   in  the   sense   of   crLiiinal    or   even  tortious.      Thuf,    in 
Rex  YS.^  Serjeanx,^^  (1826)    the    defendants   were   convicted    of  con- 
spiracy by  false   oatli  and   false    .retences   to   cause   a  raarriage  be- 
tween an   infant    and   a  prostitute,    v;ith  the   intent    t:iereby  to    in- 
jure liin,    depriv-    him   of  his  property, and   iiring  him   into  public 
scandal.      Also,    in  Levi  vs.   Levi^  (1855) ,    Gurney,   I.,    said    obiter 
that    a  combination  a-ion,:"  brokers   to   refraiti  fro'.i  bidding  against 
one   anothi.er   at   a.i  auction  sale    and    afterv/ards   to    share    :he   pro- 
fits  arisinr,   f  ro:  i  the   low  selling:  prices    thereby   induced,    would  be 


(a)  1  R.    and  M.    552. 

(b)  6   Car.    and  P.    259. 

(c)  2  Car.    and  P.    521. 
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C.J.    instructed   the   .jury  that   a  coiiihinutiori  to  fuLricate   siiaree 
ir.  a   Gorvoratio);  in  additior.   to  the   riunher  aufc}iori2ed    in  the 
cliartei*   v;at3    a  conpijiraoy,    altb.ou[';li  there  Kad   been  a   defect    in 
the   fornation   of   thu   cociiai.y.        There   are   ctlier   caset    of  the 
sarae   j:':eneral  cJiarac.or.        But    iu  all   of  tlien,     -itlier  the   object 
ained   at    or  the  ;.:ean£?    employed   were   certainly    "illecal"    in  the 
reuse    of  dejeitful,    fraudulent,    againt-'t   public   policy,    or  the 
like.      Often  the   acts   done  uiglit   be   cognisable  by   tlie   courts 
iu  proper   cases,    thouffh  not    r^iving  rit-e   to  aa  action  under  the 
parti cula:-   circumstances    f-hov/n. 

Understanding   its   terns   in  a   wide   sense,    therefore,    we  raay 
accept   Lor;.i   Deniian's   antitiiesis    as   a   comprehensive   definition 
of  tiie   offense   of  conspiracy   in  nodcrn  Englisli  la;. 

There   is    sone   apparent    confusion   and   contraction  in   the 
nineteenth   century  cases   as   to   the   status   oi    coiabinations    to 
effect    an   adraitteclly    illegal   purpose  by  the   use    of  r.ieans    not 
illegal  p e  1"   s e . 

As    we  have    seen,    it    was   declared    during  tlie    eighteenth 
century  that    such  coiLibi nations   v/ere    indictable,    no  nattei'  v/jietiier 
the  Lieans   to  be    euplo^,  ed   v/ere   la\;ful   or  not.      There   are   also 

cases    in   the  nineteenth  century   in  which  thij-   principle  was 

(a) 

affin-ied.      In  Ro::  vs.   ."-o.llin^b_erjy_       (1825),    the   prisoners    ./ere 

convicted    of   a  cont^piracy  to   extort  money  from  t:ie  pro;-eci.toi- 
by   indicting  }iiiii  for  keeping   a   gaming  liouse,    althoU;;h   t]ie   jury 
found    specif icall:.'  that   the   charge  was   true.      Abbott  held   tliat 

0--- 

(a)         6   D.    an:3   R.    545,    :.49. 
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tiiiF  latter  circujiistance  was  irunaterial ,  "because  tlie  queytion 
way  v/jietiiei"  tlioy  ex}iibitecl  tliera  (the  cliarces)  illegally,  with 
an  illecal    iiitent    and   for   a::   illecal  purpoao,    which  th.e    jury, 

after  full   coni?ideratiou,   liave  found   t]iat   tiiey    did."      This 

(a) 

ruling   wai?   cited    anuconf  irnii'd    in  Reg.    vs.    Jacohy      (lb45)  .    Lihe- 

v/ise   in  Reg,    yg .    Hall    (1856),    a   conspiracy  anions;   traders   to   dis- 
pose   of   their  goods    in   contemplation   of  bankriiptcy ,    v/ith   intent 
tlierehy  to   defraud   t}ieir   creditors,    way  held    to  be    indictable. 
And    in  Rep;,    vs.    Taylor  _and_  Eoynes      (1883)  ,    it   i/ar    decided   that 
a   conbiiiaoiun   to   sue   for   ai;d   collect    a  sui.i   of  liionoy  to   v/liich  the 
defendants  knev;  they  v/ere   not    entitled,    v;...g   a   criminal   conspir- 
acy.     Lord   Coleridge   said    "that    a   le^al  proceeding  p-:rfectl.Y  re- 
gular r.:i[;]ru  yet   be  fraudulent,    or  a  step   taken   or  means  used    in 
the   prosecution    of  a  fraudulent    scliene."      This    direction  was 
approved  by  tlie    entire   cou.t  upon  wot  ion   for  b.   nev/   trial.      As 
'lather,    J.,   put    it,    "The  broad    question  was   this   -   whether  these 
two    defendants  laid    their  ]ieads   togetlier  to  obtain  a  judgnent 
for  thirty  pounds,    very   little   of   v/'iich,    ar    t'.ey  I:nev/,    was    :iue." 

In   addition   to   these   specific    cases,    tjie   books   contain 
a  nuriber   of  general    stateraents   confirning   tlie   doctrine   that    tlie 
legality  v3l  non   of   the  ueans    enployed    in   execution   of  tlie   con- 
spiracy  is   iiiuaterial.      In  Rex  vs ._  Kin^'^^  (1845)  ,    Lord   Deninan 
said:    "It   was   argued  that   t}ie   overt   acts    1-  ;it   the   allegation   in 
the   first   part    of  the    indict;:'   nt ,    and   that    even   if   that    showed 
a  cri:jinal   conspiracy,    tlie   statenents   aftei'v/ards   reduce    it    to 

c--- 

(a)  1   Cox  (J.C.    173. 

(b)  1   J.    and  S".    33. 

(c)  IF)   Cox   C.C.    265. 

(d)  7    q.T  .    730. 
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soriiet]iiii{;  noi:    ir.diciable.      But   I    think  tliat   re:ult    does   not    fol- 
low,   oven   if  tlie   overt    actj?   allowed   are    i.uoccnt;    V.ie    otily   ob- 
ject   of   tjiose  bciii,:   to   ;:ive    ir. TorMation   of   tiie  particular  facte 
by   v/liich  it    is   proposed    to  Make   out    ■ohe    conrpiraoy,    and   V.:e  raode 
ill  vrliicli  tlie  i^rosticutor  ast'erte   t^iat    it   wa^   carried    i-.to   effect." 

The   ;-ai:ie   view  appears    in  tlie   opinion   of  Brett,    J.,    in  Reg,    v^. 

(a) 

Agpinall      (1376).      In   el;il:orating  Lord  Dcnrian's   definition   of 

conspiracy,    l:e   s.,y^    i^-   ten.is:    "An  agreeuent    to  accorapliph   an  end 
forbidden  by   lav;,   thouA^h  by  nean^-   wliich   v/ould   be  liamless    if 
used    to   accoivlipl:   an  uaf oi-bidden  end,    is   a  criiiinal    conspiracy." 

Gone   apoai'ent   doubt   v/as   Cof^t   upon  thif^   doctrine  by  tlie 
cases   of  Rex^  vs_.    S_ey/arc\      (1834)    and  Eo  -.    v:- .    Taylor  and   SnitA° 
(1871)  .      In  th.e   Seward   Ca^^e   there  iiad  been   a   conspiracy   aiiong 
several  parish  officers   to  procure   a  marriage    (by  a  pro::iise   to 
secure   the  narriage    license,    pay  the   expenses   of   the  narriage, 
and    rive   the  husband   three   pounds)    between   a  nale   pauper   aj;d   a 
female  pr.uper   with    diild    of  a  bastti'd,    for   t];e   purpose   of   t;rov/- 
inn;  the   burden   of   the   wonan's    laiiitenance  Ui'On  the  husbind's 
parish.      The  Court    of  Kin^^'s  Bench  unanimously  lield  tliat   this 
conbination  was   not    indictable.      The  uajority   of   t}ie    judges  b::sed 
their   decision  upon  the   ground   t'lat    the   purpot^e   of  the   trans- 
action   (i.e.    to   charge   the    other  parish)    wai?    :.ot    illegal,    pro- 
vided  no  unlawful  Means   were  used.      Hence,    tlie    quet'tion  ar    to   a 

0 

(a)  2    Q.l,.r..    48,    58. 

(b)  3  U.    and   'I.    !r7. 

(c)  25   L.T.}!.S.    75. 
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coiie  piracy   to  accoMi'lisli  i'   wrou^^ful  purpose  by   inuocej.t   neans 
v.-as   not   really  before   tho  court.      But    in   ansv/ei-  to  ai;  arcuraent 
by   tjie   prosecution   tliat   conpiiracy  to   do   a   lav,Tul   act    for  the 
l)urpose  of   injui-inG  another   i?    indictable,   Littleriale,    J.,    mid: 
"If  parties   conspire   to   do   an  unlawful   act,    or   a   lavrful   F<ct   by 
unlav/fi.l  ?ieanp,    t]iiF    is   a   Gonspii~aoy,    for  v;hic]\  they  nay  be    in- 
'•icted;     ait   that    is   not    vo   wliere   the  parties   corEj-ire   to   do   a 
lavvful   act,    for  tlie  ijuroose   of    injurinf^   aiiother."      The  prosecut- 
ion then  ur.-ed   that   the   cist   of  the   offei.se   was   not    "  a  con^'pir- 
ac:    to  procure   a  marriaco  between  paupers,    but   for  conspiring 
unlawfully  to   rer.ove    u   burden  fron  their   ov/n   parisli,    and   unl.";v;- 
f:.lly   to   ch.arce   the   other  parisli";    tliat    this   v;as   an   indictable 
off  ense  ,vj-heref  ore   the   ;:iGans    e/aployed   need  not   be   stated.      But   lie; 
man,    C.J.  ,    answered:    "But   v/hen   overt   acts   are   stated,   rone   of 
them  must   be  unlawful." 

T]ie    idea   api>arently   in  Lord  DenrirLn's  riind   seeris   to      ave 

(a) 

been  clearly  er.pressed  in  Reg.  s.    Taylor  anr    Smith.    uere   was 

an  indictment  for  conspiracy  to  co:.u:it  larceny.   The  evidence 
offered  at  the  trial  showed  "tiiat  the  prisoners  and  another  were 
seated  o:;  a  door  step;  that  v/hen  a  well-dressed  nan  or  woman 
v;ent  irto  the  crov/;\  one  of  t].e   prisoners  nudged  the  others, 
wh.ereupon  two  of  then  rose  a:.d  followed  that  perf:-on.   In  the 
case  of  a  mt.n,  they  lifted  his    coat-tail,  as  jf  to  asce'tain  i:^ 
there  was  anything  in  his  r.ocJret;  but  t>-ey  did  not  attempt  to 
insert  a  hand  in  the  pocket.  In  the  case  of  a  woman,  t"-.ey  went 

0--- 

(a)    25  L.T.^I.n.  75  (idVl)  . 
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and  stood  "by  }ier  side;  the  'land  of  or.e    of  the  prisoners  v/as  seen 
to  "be  against  her  fov/'t,  hut  itwas  not  seen  ar  atteijipted  to  l^e 
thrupt  in  iier  pocket,  nor  war  any  oompl^.int  rjade  "by  these  per- 
sons 0  J"  any  ducIi  atten^t"   Co::,  nerjt.,  held  tlaat  there  was  not 
sufficient  evidence  of  conviiraoy   or  attsn:  t .  .  .  "It  ajriears  to 
me  to  be  imposi'ihle  to  say  that  t'le  doinj:  of  an  net  .-lot  illocal 
is  evidence  of  a  conspiracy  to  do  aji  illefral  act,  there  V.^einr' 
no  otiier  evidenc  ;  of  coju-piracy  th-an  th.e  act  po  done".   Accord- 
ingly, a  verdict  of  not  c^ilty  was  returned  under  the  instnact- 
ion  of  the  court. 

It  v/ould  seem  that  the  doctrine  t'lat  a  coMoi  lation  to  eff- 
ect an  admittedly  illegal  purpose  hy  ;::eanf?  not  illegal  iier_s_e 
is  an  indictable  conspiracy  is  r-ound  "both  upon  reason  aiid  author- 
ity.  It  is  liMited,  howev^ir,  hy  tlie  Taylor  Case,  to  this  ex- 
tent: a  cons-.iracy  to  accoiplish  an  illegal  purpose  cannot  he 
proved  by  a  series  of  legal  acts.    This  limitation  goes,  .ot  to 
the  essence  of  tlie  offense,  hut  to  the  evidence  by  which  it  is 
to  he  nade  out.   An  indictment,  consequently,  which  cJiarges  a 
conspiracy  to  effectuate  an  unlav/ful  purpose,  v;ould  not  bo  vit- 
iated by  th.e  fact  that  t'le  overt  acts  set  out  are  not  illegal 
.- er  se.   This  follo'.7s  fron  the  principle  laid  down  in  jRex  vs.^^ 
Gill  that  the  .aeans  to  be  employed  are  no  part  of  the  charr^e 
of  cojispi  -acy ,  latter  resting  wholly  upon  the  ccfoination  for 
an  unlawful  object.   The  overt  acts  alleged  Mi  "ht  be  rejected 
as  surplusage  and  le-ive  the  charge  itself  untouched.    Of  courae, 
if  t;ie  acts  described  showed  conclusively  tliat  tlie  intent  imputed 
to  the  conspirators  had  not  in  reality  been  entertained  by  them, 
the  indict. le'.t  would  fail;  but  the  same  practice  v/ould  be  fol- 
lov;ed  in  respect  to  indictments  for  any  otlier  offense.   Ordinar- 
ily, an  indictment  cj:arging  a  conspiracv  to  attain  an  unlaw^i  1 
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object  bv  lawful  means  should  be  surtained  upon   denurr-Tfr,  >-ut 
at  f.ie  trial  tlie  prosedutor  shoild  be  required  to  adduce  ot''er 
evidence  of  the  unlawful  purpose  than  the  doing  of  perfectly- 
legal  acts.   The  point  becones  clear  when  wo  compare  Rex  vs . 
Taylor  and  Smitji  vvith  Rex  vs.  Ta^^-lor^^and  JBoyriea.   In  the  former 
caee,  t;iere  v/as  :\o   evidence  of  the   illegal  corabination  reyond 
the  acv.s  mentioned  abo'^e.   In  tiic  latter,  there  was  the  addit- 
ional circumstance  that  t:ie  debt  sued  for  ].ad  alreadv  been  J^aid 
to  the  prisoners,  aid  lience  their  subsequent  resort  to  an  action 
at  law  to  collect  it  coiild  only  have  been  for  the  purpose  of  de- 
fraudin,^  the  prosecutor  of  'ler  rioney, 

It  is  inter  OS  tin;:;;  to  note  that  in  only  two  cases  deci'Jed 
during  t;:e  nineteenth  century  did  the  courts  atterapt  to  give  any 
reason  wliy  a  nere  agreement  should  be  ;)unished  as  a  crine.   In 

both,  tiie  foniiidable  c"'-aracter  of  the  co;abination  is  cited  as 

(a) 

the   justification.      Thus,    in  heg.    vs.    Duff ie Id  (1851)    Erie, 

J.,    said:    "It    is  riost    obvious,    ii  a  v;ord,    tl:at    if  persons,    in- 
tending  to  break  the   lav/,    are    co:.-Lpelled   to   act    single-lianded , 
those   on   the   side      of   the  honest   p'art    of   the    corirnunity   can  Yery 
v/ell   oppose  then,    -.nd   for  the  :.iost   >art   Iceep   th.em  under,    out    if 
those   vv}io   are   detjmined    to  break  tjie   law  coLibine   to   cooperate 
together  for  tliat    illegal  purpoe-e,    they  are   a     uc}-'.   'lore  for- 
lidable   onevxy ^    and   the   lav;  lias   gciid   that    conbination  for  an   il- 
legal inispose   is   an  indictable   offense'.'..    To  the   same   effect    is 
the   statement   of  Fitzgerald,    J.,    in  his   char-e   ot   t]ie    jury   in 
Reg,    vs.   Parneli      (1331)  :    "The   agreement    to    n'fect   an   injury   or 
v/ron  -   to   anooher  by   tv/o   or  more  persoiis    is   constit\ited   an   offense 
because   the  wrong  to  b-e   effected   by   a  combination   assumes   a   -"orm- 

---o--- 

(a)  5   Cox   C.C.    'i04,    432.  n^ 

(b)  14   Cox   G.C.    NOa,    51-.. 


idalDle   character",      Froui  this   vicv:,    t]io   linitation   Huprented    in 
KejX  vs.    Kejiricj^      (1843)    av   to   punipliinf^   coinbinations   an   cri^iinal 
C(Mjp  piracies  logically  follows.      The  court    said:    "Doubts   liave 
also  been    ixpresL-ed  hov;  far  ar.   indictnent   for   conspiracy  .-aay 
be  r.ia i a t a i n e f  1 ,   y/liere   tj. le^  J^b^j.e c t_ _of„i t_  war;    of   a  trivial   nature  , 

or  V7here   the   whole  Jiatter  .r.ir'it   be  thoU;-ht    to   sound   in  dam:i-:e. 

It  •^^ 

not    in   cri'ie?      ■^ 

Tliere   are   several   indications   in  the   cases   that   the    cour'.s 
regarded   conspi-'acy  as    a  ;,-iore   or   less    aao?ialoup    offen^-e.      TIius, 
in  Rer,.    vs.    Hibbert^^  (1875)  ,    Glensby,    J.,    said;    "It    (conspiracy) 
differs  froin  other   charges    in   this   respect,    that    in   other   ch.arres 
the   intention   to   do   a   criraiual   act    is   not    a  crime    <)f    itself 
until   sonethiing    is    done    amounting  to   the   doir.g   or   attempting    to 

do    some   act   to  carry   out   that    intention."     This   renark,   hov.'ever, 

a 

betr?:'r  '^iF-^^nception  o:"  tlie  nature  of  the  offense.   It  was 

brou'';ht  out  very  clearly  m  the  argu.-aent  of  counsel  in  "ul- 
caliy   vs.  Rep;.''^  tliat  a  conspiracy  involves  "some  outv/ard  act  dis- 
tinct fron  the  nere  operation  of  the  Mind  of  one  person.   Two 
persons  cannot  conspire  and  agree  without  some  coramunication, 
either  hy  v;ord  or  in  writing:."  T]iat  is,  the  crime  consists,  not 
in  the  mere  i nt en 1 1  o n ,  but  in  t}ie  af:reement  to  do  wrong.   Since, 
therefore,  "their  af:reement  is  an  act  in  advancement  of  t}ie  in- 
tention v;hich-  eac'ii   of  them  has  concei-^ed  in  his  mind,"  ij^  was 
held  to  be  an  overt  act  sufficient  to  support  a  co:iYiction  for 
treasoA.   In  this  particular,  t  lere  seems  to  be  no  generic  dif- 
■^'v  .ce  hetv/een  criainal  co-  piracy  and  criminal  attempt. 

(a)  7).    and.M.  208,  216. 

(b)  13  Cox^C.C.  495  (note). 

(c)  Ir.  .  :.ep.  1  Com.L.  13,  2o. 

(d)  L.R.  o  'I.  0-  L.  306,  516,  328. 
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The  princi]jle  that  an  a^reoment  to  do  an  act  not  in  itnelf 
a  crime  is  a  puniEha^ble  offense  wat-  several  times  attacked  "by 
counsel  during  tlie  nineteenth  century,  nut  witliout  succesp. 
T]ie  onl;.'  case  in  '.yhicli  tlie  court  expressecl  any  dissatisfaction 
viitli   this  principle  '.va?  Reg .^  yy.^  Jlarhnrton^J  (l;i70)  .   Cockhurn, 
C.J.,  there  said:  "There  uay  Toe  a  doubt  iv'ietlier  t}ie  law  of  Eng- 
land is-  ooiipistent  in  saying  that  what  is  not  criminal  in  one 
nan  alo-ie  is  cri  ^.inal  wlien  done  by  two  nan.   This,  ho'vever,  is 
not  a  care  in  which  it  is  desirable  to  put  any  restriction  on 

the  r..les  of  law  relatin^;  to  conr.piracy. "   In  other  cases  in 

:^ 
which  the  point  was  r,^ised ,  the  courts  have  been  content  with 
A 

layinf:  dovm  as  a  natter  of  "cora.;on  learning"  that  wb.at  ma;-  be 
done  by  one  nan  with  ini.junity  raay  render  a  cofoinution  to  do 
it  guilty  of  conspiracy. 

T];e  consciousness  of  the  anoraalous  character  of  co.-iBpiracy 
ai^pears  very  plaii^ly  in  the  case  of  R££1.__ve .^  J^elj-b^    (1347). 
Rolfe,  ?;.,  (aftarv/ards  Lord  Granwortb.)  remarks  upon  the  fact  that 
the  defendants  were  indicted,  not  for  the  acts  done,  but  for  a 
core  piracy  to  do  then,  "the  having  done  v/jiicli  is  tbie  proof  of 
f'le  conf^'piracy.   It  is  never  satisfactory,  although  undoubtedl;/ 
i_t_  Jj5__lo/^al ._" 

At  the  present  tir.ie,  tiie   crime  of  conspiracy  as  defined 
by  the  law  of  England  consists  in  the  bare  agreeueut  to  do  sor.ie- 
thing  illegal.   Any  such  agreement  may  be  punished;  but  the 
courts,  in  passing  upon  specific  cases,  v;ill  determine  whether 

0 

(a)  11  Cox  C.C.  584,  587. 

(b)  5  Cox  C.C.  495  (note). 
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t]io  particular  unlawf..!  coj.iuiaatioiis  are   eerioup   eiiou::}i   in  their 
consequences   to  laorit   crimijial    uciialties.      Conversely,    it    in   vory 
i.'iiprobalalft  tliat   the    judces   will  hold    criMinul  any  coifoinat ion 
vvhich   uurpones    co/ttiittia{~   only   legal   acts,    however   oppress'ive 
to   indi-'-iduals   such  acts  v.iuy  'oe.      Even   in  the   civil   courts, 
in  v;]iich   pucji   conhinations  ha^  e  been  Mot=t   discust'ed ,    the   een- 
ei-al  princii'le   seems    still   to   remain  ini.aot    that    the   fact    of 

corabination   will   not    tranrforri  an   otherwise   lee;al  undertalcing 

(a) 

into   an   actional'le   v;ronc.      The   only   exception  has   rof •  rence   to 

certain  corahinations   ai'ionc   vvorkraen,    which   vvill  "be   treated    in  the 
lollowine;   ch.apter. 

It   would   he   interesting   to    inqjiro   in   detail   as   to   how 
far   the  pra-rtice    of  punishing  hare    acreonents   to   do   evil   can 
"be    justified   upon   sound    principles   of   jurisprudence.      (T/e   can- 
not  deny  that   the  Englisli  lav;  rela^in;:   to    criMinal   conspiracy 
is  unique.      Being   largely    the   ci"eature   of   special    circuinstances , 
it   has   no  parallel   in  th.e   le:;al    sytens    of  "?rance,    Gerraaiiy,    and 
other  co:.tinental  countries    in  which  tlie   conditior.s  under  v/hicli 
it    originated   and   grev;   ..ere  not    dui^licated.      '.Ve  nay  say   gener- 
ally,   iiowevcr,    that    the    offense    of   consijiracy   does   not    in   real- 
ity  constitute   an   exception  t  o   the  fundar.iei,tal  principle   tiat 
the   law  will   not    take   oogni^.ance   of   a  "bare    intent    to   do   evil. 
But    v;]ienever  the   law  punishes   cririinal   acts,    it   can   and    -Joes 
oxai:iine    i;.to   th.e   intent    of   the   actor.    In   all   crimes,    tjie   intent, 
is    at    least    as    inportant    as   t}ie   act    done;    in   some,, it    is  much 

(r,)        Kearney   vs.   Llo:.u    £6   L.R.Q,;B.    268;    Svio^u.     - ;  .    >:uw,o,    (1906) 
Ir.R,    51;     (1907)    v/.J].    92. 


nove   iiaportant.      Tlius ,    in   the   crineof  attempt   to   coruait   a 
orir.iinal   offe:;Be,    the   eleiaont  i' f   ^jviilty   iui.eut    11^    tlie   cardinal 
Loint,      The   natiire   and    consequences    of    t]'.e    act   done   ai"e  v/holly 
irmiaterial.      It   aiJpears,    therefore, that    in  rorae   cases  at    all 
events  tjie   lav/  v/ill   punish  an   intent,    pr-ovided   it    oe  nanifci'tod 
in  an   act    done   to    efiGctuatc   it.      The  JCnf^lish   courts   have   [;iveu 
open   expressior.   to    tliis   principle   in  discussing  the   cri:ne    of 
treason.    Upon  the    sane   principle   we   can   justify   tlie  punif.}uient 
of   crirainal    conspiracy.      Tlie   latter,    as    '.ve  h.ave   shown,    consists 
in   a   criminal    intent  Lianif  estecl   loy  the   act    of   agreenent .      It 
differs   fron  cri;iijial   atterapt    only   in  respect   to  the   nature   of 
the  act    in  which  tiie   intent   ap}^ears. 

There    is   so-^e   difference   of   opiiiion  as   to   v;hether  th.e 
English  law  of   conspiracy  has   received   too   v?ide   an   e;:tension. 
Tliis,   hov/evcr,    is   a   subject   with  v/hich  v7e   need   not   at   present 
concern   ourselves.      It   will   he    sufficient   to    say,    thjit,    upon 
the   whole,    the  principles   relating   to   illegal   co- ■hinations   play 
a  useful   part    in   tJie   adrtiinistratiox:  of   cririnal   justice.      Tlirough. 
them  the   lai^  is   enahled   to   reacli  a  nuriher  of  wrongfu.l  enter- 
prizes   v;-h.icli  WO- Id    otherv/ise  he   inii.iune  fron  puniclront.      The 
crii'.inal   liability  thus    created  x-iay  \;ell   opei'ate   as   a   detei-rer.t 
upon  tlie   pernicious    a  ;ti-'ities    of  tiiat    consideraole   class    of 
citin£;ns  v/h.o   feel  no    scruple   against   eiiraging   iri  almost    any 
Fc'.iene   of  fraud   oi-   oppression  not    involving   :.cts   v/hich.  are    in 
tiienselves   indictahle   offenses. 
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CHAPTER     V 
COMBlITATlOIfR    0^  LABOR 


During    the    19th   century,    the   law   r»latinf    to   crl'inal 
conspiracy  has^   affected    combinations    of    labor  much   less    in 
?!ngland    trian   it   has   upon   this   side   of    the   Atlantic.      Our 
English  breth*?ren  have   preferred    to   deal   with    this    imoort-int 
subject  by  mean:^   of   carefully  dravvn  statutory  enactments, 
whereas    in  America  the   problems  gro-ving   out   of    tiie    conflict 
between    capital  and    labor  ha^-^e  been    thro-m   largely  uoon    tlie 
courts   ^or   solution.      In   late  years,    P \rliamentary   labor 
legislation  has  been  directed    against   specific   acts,    rather 
than   arainst   combinatio-is    to   a't.      In  years   gone   by,    hov,'ev?r, 
the   element   o-f   combination  occupied    a   prominent   place    in    tie 
field    of   labor   law;    and    an   account   of    its   viciss  itiides   forms   an 
interesting   and    ins truf^tive    chapter    in   the  history   o-^   our 
subject. 
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The  labor   problsrr  heRan    to   angn^'e    tne    attHnnlon    of  Par- 
liament  at   an   enrly  period.      The   first   Stat'Jte    of  La'hor'^rs 
was    passed    in  A.r).13  l9(2;"i   Kd.3),    and   was    aimed    a^'ainf^t    tne 
rise   of   wages    consequent  noon    the   Black  Death.      It   provided 
that   all    unemployed    ahle-bodied    oersons   wif-.htn    tn'^    -=ge    o-^    60 
yea^^s  might  be    compelled    "to   serv.-  him  ^vhich   so    3  ^all   him 
require,"   upon   pain   of    imprisonment.      They  we*-e    to    take   no 
more    than    the   customary  ^•'ap:es,    and  were    not    to   depart   from 
service  before    the    end    O"^    the    period   at';reed    upon.      By   a   second 
act  passed    in    the    following':  y9ar(2fi   Ed. o, Stat. 1-A.D. 1350)    the 
wages    to  be   paid    to    the   different    classes   of   laborers    'vere 
specifically   presc>-ibed,    and    strict   provision  was  made   for    tne 
enforcement   of    tne   law. 

The   policy  of   state    regulation   of  labor  so    inaugurated 

was    continued    and    extended  by  a  nurtf^er  of    acts   subsequently 

pass3d.      Attempts   v/ere  made    to   regulate    tne    conditions    O"^ 

labor   in   great  detai-i..         Laborers   were   permitted    to    "use  but   one 

(a) 
mystery'.'.  They  were   restricted    to    tne  hundred    in  which   they 

resided,    and    after    they  had    reached    tne   age   of   12  years    they 

(b) 
were    compelled    to   follow   the    trade   of    their  f-tners.        Upon 

leaving   emiloyment,    tney  were   require^-i    to   obtain    testimonials, 

and    other  persons  '-"^re   ■''orbidden    to    employ   any  workman  who  had 

not   such   a   testimonial.      The  hours   of   labor,    the   dress  which 

laborers    should  wear,    tiie   arms    tnev  might   carrv,    the  games    they 

(c) 
might    indulge    in,    even    tie    timf>    to   be    allowed    them  for  meals- 

0 

(a)  36  l^d.3,  (1362);    34   Edward    111    (1360). 

(b)  12  Richard    11  (13B(^) -Restrict ion   as    to   place    ri-moved 
by   2    and  3   EdwardVl,    C.15,    s^^c  .4(1548)  . 

(c)  12  Richardll(1388);    6  HenryVlll,    C. 3(1514);    4  Kenry   IV 
4(1402). 
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all    these  matt-^rs    claimed    tnp   attention   of   Parliament,    a-nd    tne 

(a) 
.justices   of    tr."    peace   w^re   di^-^ct^d    ri:'idly   to   enforce    tne    Ir/s. 

In   1.^89(13   R.2),    statutory   regulation  of  wafies   was    replaced   "by 

a   policy   of   allowinfr    ttiem   to  "be    preacrihed    at  Easter  and 

Michaelmas   by   a  Justice    of    the    peace.      This   policy  vas   con- 

tinijed   "by  Stat. 6  Henry  Vi,    C.3(14P7),    directing    tnat   W'ges  be 

■^ixed  "by  justicp>s   at   quarter   sessions,    and    in    the    towns  by 

th--^  mayor   and    the   bailiffs,    "because  masters    could   not  get 

servants  without  giving  higher  wa.""e3    t'lan  allowed   by   tne 

statute."      Direct   stutunory   regulation   of    wi.ges    was    tried    a/'iain 

in   15l4(Stat.6  KenryVill,   D.3),    but   was   finally   abandoned    in 

1562,    when    the  great   Statute  of  Laborers,    Act   5   Elizabeth   C.4, 

was  passed. 

This   famous   act  vns   a    consolidation   of   previous    labor   lav.'s. 

Most   o-**    the  provisions   of    the   foregoing   statutes   -vere    retained 

and    elaborated.      Wages   were    to   be   fi:ced    and    revised    from   time    to 

time  by  justices   of   tiie    peace,    and    tne  giving   or    taking   of  more 

than    the   pres<"'-ibed    r- te    vas   made   p-mishable.      A  new  feature 

was   a  careful      regulation  of   apprenticeship. 

The   Act  o'"   5  Eliz^^beth  marks    tne  highest   point 

attained   "^y  state   regulation   of   labor    in  England.      It  gradually 

becane    a  dead    letter,    but  was    not  •'^inally   repealed  until    1875. 

"Throughout    the  whole   of    the   17 tn    ,    and    tiie  greater  part   of 

the   18th   century,"    says   Sir   James   Stephen,    "No   act  was   passed 

for    tn-^  general    regulation  of    t>-ade   and    labor    in   any  degree 

comparable    in    importance    to    tne   5   Elisabeth,    1,4".    ' 

o 

(a)  2  Henry  V,    C. 4(1414). 

(b)  "History   of    the   Criminal   Law   o^   England",    Vol. 3, p. 205. 
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The    laborers    themselves,    however,    wer?   not   pl(>ase'i     /ith 
this    strict   poliny   of   regulation.      The   attempts  made   "ny    them 
to   adVAnce    their   own    interests    in   spite   of   the   lav/   aoon  developed 
organization,    and    this    it   was    tnat  brou/^nt    t/ie   element   o  " 
combination   araon,-;  v/orlcmsn    to    the   attentlnn   of    tn-?   law-makers. 
*=)uch  organizations  be^an    to   /^row  up  almost    immediately  a"^"er 
the  first   Statute    of  Laborers  ('\3   ■Rd.3-^.■-0.    l.'^49).      "Eleven  years 
after    its  passage,    Pirliament  mildly  declared   void    all   alliances 
and    covins  betv/eon  masons,    carpenters,    and    .luilds,    chapters    and 
ordinances.      The    ineffective    cJiaracter  of    this   prohibition,    and 
the    strength   o^    the   resistance   engendered    by    tne   labor   la'vs    of 
the   reigns    of  Ed^vardlil,    Richa^-d    11,    Fenry   IV  and   rrenry  V  are 
evidenced    by   the  peremptory    terms    of    the   StafUe   3  Henry  VI, 
0,1(1424).      Reciting    that"by    the   annual   'congregations   and    con- 
federacies made  by   the  masons    in    their  general    chapters   assem- 
bled   the  good    course   and    effct   of    the    statute    of   laborers 
are   publicly  violated    and    destroyed    in   subversion   of    the    law," 

the   act   commanded    "that  such  chapters    and    congregations   be 
not  henceforth  held",    under   severe   penalties. 

The   grov/th  and    increased    e^'ficiency  o-^    the   rudimentary 
combinations    o^   labor  which   sprang  up  during    the   following 
century  and    a   quarter  -^ind    an   eloqiient    testimonial    in    tne   next 
act   upon    the   subject,    "The  Bill   of    ""onppiracies   o"^   Victunllprs 
and    Craftsmen,"    Stat. 2   anr'    3   EdwardVl,    0.15(1548).        This 
statute   enacted    tnat    "if   any  arti'^icers,    workmen   or    laborers   do 
conspire,    covenant   or   promise    togetner,    or  make   any  oaths,    tnat 
they   snill   not   make   or  do    their    /orks   but  at   a   certain   price   or 
rate,    or   snal  L    not   entrirprize,    or    tak<»   upon    tiiem   to   finish    tnat 
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another  h.itii  bef.-';un,    or   siiall   not   do  "but  a   cortaln   v/ork    in    i  day, 
or  sh.-ill    not    vork  but   at   certain   uours   and    times;    t.uit    thon 
every   person   so   conspirinfT,    covenanting:;,    swearing   or   of**endlnF;" 
shall    suffer   a  ^ine'    o^   10   pounds    or   PO  days    raprisonnent   for 
the   -^irst   of'ense,    and    a   severer   uunishnen*   ^'or  subsequent   o"^- 
fenses.      Moreover,    section  2    provided    that   such   a   conspiracy 
entered    into   ^y  a  majoriM'   o"'   any  society,    brotherhood    or 
company   of   such  persons  elio"*-*-^^    ork  an    instant  dissolution   of 
their   cii^.rter,    b--side!^   Bubjecting    them   indiviaually   to    the 
above   penalties. 

The  Elizabethan   Statute    of  Laborers (5   Elizabeth,    0.4- 
A.]j.l562)    said    nothing    about   combinations   o"^   labor.      Tne    law  was 
silent  upon    this   subject  until    the  year  1720.    wnen    the   first    of 
notable  18th  century  statutes   against   combinations   among 
laborers   was   passed. 

This   act(7   George    1,    Stat.    1,    C.13)    was   directed   against 
ccibinations   among  journe;\Tnen    tailors.      It   enacted"that   all 
contracts,    covenants   and    agreements....   made   or   entered    into... 
by  or  between   any   persons  brought   up    in   or   professing,    using 
or   exercising    tho   art   or  mystery  of   a    taylor,    or  j  curne;^'m-in 
taylor...    shall   be   and    are  hereby  declared    to  be    illegal,    null 
and   void    to    all    intents    and    purposes;"    and    any  one    convi'ted 
before    two   justices   of    the   peace   of   remainin;^    in   such   corn'rina- 
tions   a'^ter  May  1,    1721,    might  be   committed    to    -he  House   o^ 
Correction  or    to    the    cor-jtion  <^oal   for  not  morf^    than    tv/o   montiis, 

7our  years  later(l2  (leorge  1,  r:.34(A.r;.l725 )  a  statute 
entitled  "an  act  to  revent  unlawful  combinations  of  '-'or-kmen 
employed    in    tne   -voollen  ni  tnui'actures,    and     "or  better   uar-ment   of 
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their  wasres,"    siinilnrly    provided    tnat   contrncts    and    agroernoMts, 
by-laws   and    ordinances  made   and    entered    into   by   such  v/orkrinn 
for   refculatinjT    the   prices    of    tiioir  *;-oods,    or   raisinft    their 
wages,    or   siiortening    their  hours    of   labor  should   be    "illegal 
null    and    '^oid    co   all    intents   and    purposes."      Those   wno   entered 
irito   or   remained    in   such   combinations   after  June   24,    1726,    might 
be   summarily  punished    as   described    in   the   Stat.    V      George    1, 
Subsequent   acts   made   like   provision   agninst   combinations    of 
worlcmen    in   other   specified    tr-ides.      The   statute   2?      George    11, 
C.27,    sec.    12(A.D,1749)    extended    the   operation   of    the   1? 
George    1,    after  June   24,    1749,    to   journeymen  dyers,    hot-pressers, 
and    others   en^-iged    in    the  manufacture   o-^   woollens:    also    to   all 
workmen   employed    in   the  making    of  felts   and   hats,    and    in    the   fur, 
iron,    leather,    mohair,    -fustian,    and   various    textile  manufacturers , 
In  1777(17   George   111,    C.55)an   act  was   passed   more   especially 
directed    ag-^inst   the    organization  and   meeting   o^^   societies   and 
clubs    of    persons  v/orking   at    the  manufacture   of  ha ':b  .      By   the 

Statute    36,    George    111,0.111(1796),    provisions   similar    to    the 
foregoing   series   were   extended    to   v/orkmen   employed    in    the    paper 
trade. 

The    culmination  of    the   anti-combination   laws    took  place 
in   the   Acts    of   39   and    40     George   111(1799,    1800),    vmich   contiined 
general   enactments    similar    to    the    specific   prohibitions    in 
previous   acts.      These   famous   statutes   represented    the  highest 
point   ever   reached   by  repressive   labor  legislation    in  7?ngland. 

Beciting    the   prevalen-^e    of   unlawful    combinations    among 
workmen,    and    the    ineffectiveness    o^  forn-^r   laws    to    suppress 
them,    the    Act    2>i      George   111, C, 81    enacted    "that  fropi   and    after 
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the   passirif^   o''    this   act   all    contracts,    covenants   and    agreements 
whatsoever...    heretofore  made   or   enf^red    into  "het-'een  any 
j  ourne^yTTien  manufacturers   or   other  workman,    or   otiier   persons 
v/ithin    this   kingdon,    for   ol'taining   an   advance   of  v;ap-RS    o-f    them, 
or   any  of    them,    or  any  other  ,iourne:,Tnan  manuf actur'-^rs   or  work- 
men,   or  other   person'^    in   any  m-muf acture,    trade,    or  "business, 
or  for   lessening'   or   altering    their  or  any   o"^    their   usual    'nurs 
or    ti'ne   of   v/crking,    or  ■'or  decreasing    the    quantity   o"   '.vcrk,    or 
for  preventing   or  hindering   any  person  or  perf;ons   fro"i  emilo;,'- 
ing  whomsoever  he,    she,    or   they  shall    think  proper   to   employ 
in  his,    her,    or    their  manufacture,    trade   or  business,    or  for 
controlling   or  any  way   a-'^-'^ecting   any   oerson  or   persons    carry- 
ing  on   any  manufacture,  trade,    or  business,    in    tne    ^^onduct  or 
management    thereof,    shall  "be,    and    the   s  irae    are  hereby  declared 
to  "he    illegal,    null,    and   voio    to   all    intents    and    purposes 
wnatsoever," 

Sec.    2   provided   further    th^^t    "no   journe>T7ian,    "'orkman,    or 
other  persons"    at   any   time   after    the   passage    of    this   act 
should    enter    into,    "or  be    concerned    in    the   making   o"^   or   entering 
into"   of    such    illegal    contract,    covenant   or  agreem.ent;    and 
"every  journe:,'Trian,    ^vorkman,    or  other   person,    who,    after    the 
passing,    snpill   be  guilty   of   any  of    the   said    offenses,"   b^ing 
convicted    in   a   summary  proceeding  before   .justices    o-^    the   peace, 
should   be    imprisoned    in    the    conr>ion   goal   ■'^or   not  rriore    than    tliree 
;no-.:t:is,        or   in  a  House   of   Correction   at  hard    labor  for  not 
more    than    two  nontlis. 

Sec.    7>    imposed    tne   s=ime    penalty  uoon   "every  workman  vino 
shall    at   any    time   after    t^ie   passing   of    this    act,    enter    into   any 
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coribination  to  obtain  an  advance  O"^  v/-,r;«s,  or  to  lessen  or 
alter  the  hours  or  dur-ition  o"!'  tiie  time  o"^  v/nrkin^,  or  to  de- 
crease the  qiJantity  of  'vork,  or  for  any  other  purpose  contrary 
to  tnis  act."   The  otn^^r  offenses  similarly  punished  were 
certain  acts  done  by  individuals;  whicii  v/ere  made  crininal  with- 
out re,Tard  to  the  element  of  nonbinaticn.   Sees.  4  and  5  were 
more  particularly  aimed  at  t^'ade  unions.   "^or  the  more  effect- 
ual suppression  of  all  combinations  araong  journsiTiien" .  .  (and 
other  workmen) J  Sec. 4  denounced  the  same  punislment  against 
persons  who  Tnif';ht  attend,  o  ■  in  any  way  endeavor  to  induce 
any  '.vorkraan  to  attend,  any  meeting  held  -^or  tiie  purpose  o-^ 
forming  or  maintaining  any  agreement  or  com.bination  for  any 
purpose  declared  illegal  by  this  act,  or  -vho  mig.ht  endeavor  in 
any  manner  to  induce  any  workman  to  enter  into  or  be  concerned 
in  any  such  combination;  also  against  those  wno  should  collect 
or  receive  money  from  workmen  for  any  of  tiie  aforesaid  purposes, 
or  v/ho  should  pay  or  subscribe  money  to'^'ard  the  support  or 
encouragement  o-^   any  such  illegal  meetinT:  or  combination.   Sec. 
5  imposed  a  penalty  of  5  pounds  or  imprisormient  upon  any  person 
who  might  contribute  toward  paying  the  expenses  incurred  by  any 
persons  acting  contrary  to  tne  statute,  or  toward  tne  support 
or  maintenance  of  any  workman  ^or  the  purpose  of  inducing  him 
to  refuse  to  work  or  be  employed.   3y  section  5,  money  already 
contributed  for  any  purpose  forbidden  by  the  act,  unless  divided 
within  three  months  after  its  passage,  ^-ras   declared  forfeited. 

The  remainder  of  the  act (Sec. 7-17 )  prescribed  in  detail 
the  manner  of  its  execution, and  gr-»nted  suo piemen tary  pov.ers 
essential  th-^reto. 
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In   tho    followlnr;  y-irdBOO),    it  wis   ^oind  "exped  ient    to 
explain   and    amend"    the   for«ip;oin^-    act,    and    ancord  inp:l-y   the 
Act   or   39    and    40  Reorr"    111,  C.  106  v.ms   passed    -"or   this   purpose. 
The    later   act   repealed    th.'-^   fortier,    and    substituted    other   pro- 
visions   in    its    plice.      The  first   sixteen   sections   of    the  new 
act,    however,    were    identi-^al  v/itn    tne    correspond  inr   sections 
of    the   old,    e--cept   for   a  fev/  r.inor    improvements,    chiefly 
vprb^l.      "Rut    the   nevr   act    introduced    two   novel   features.      Sec. 
17   declared    that   a'l    contracts    a'^d    agreements   between    "masters 
or   Other     lersons,    for   reducing    the  v/ages   O"^  worjonri'-n,    or  :^or 
addin/T    to   or   altering    the  usual  hours    or    tir^ie   of   working,    or 
for    increasinf?:    the   quantity  of  vork,"    should   be    illegal   and   void; 

and    any   person   convicted    in  a   summary  proceeding  before   any 
two  justices   of    the    peace   of   entering    into   such  an  agreement 
should   forfeit   20   oounds,    O'-  be    imprisoned    in    the  goal    or    the 
Kouse   of   Correction  -^or   not   less    than    two   nor  more    tnan    three 
months.      Sees.    18-23   provided      an  elaborate   system  for    the 

compulsory  arbitration   of    trade   disputes. 

The   net   result   o:^    the   above    two   statutes  (    in   so   far  as    they 
concern   our  present  purpose)    was    to    render    illeg.^1    and   c>-irninal 
any   and    every    combination   among  masters    or  workmen    to   fix   the 
wages    or   alter    the    conditions    of   labor. 

The    Anti-'^orr.bination  Acts   of   George    111   wjre   passed    during 
the    peri'^d    o-^    the   dominance   of   Old    To>~yisra.      But   even   at    that 
time   the   n.f^vr  school    o^    Individualism  vas    issuinrr    its    challenge 
to    the   reactionary  and    ooDressive   doctrines    n^    the    older  school. 
The  manner    in  which   the    teachinn-s    of  Bentham  and    his    dis'^ii-les 
gained    tne   --^scenaHncy  need    not  be   detailed   here.      It  will   be 
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su-'i'icient  for  us    to   note    tliat   .iupt   twenty-fi^'e  ye.i»-s    after 
the    Acts   o-f   39   and    40  George    111,    th-?    entire   legislative   policy 
o-f  "Rnfrlanrl    toward    comhinations   o:^   la'bor  'vas   fundam'^n tally 
transf omed .      This    chanp;e   was   broup;ht    about  "by    two   -icts:    5 
Georcre   lV,C.95(lrtr4),    and    6  George    lV,C.l:^9(lrt:5) .    ^ 

The   first   of    tiiese   statutes   began  wita  a   long    section 
repealin<T,    speci-'^ically   and   generally,    p.ll   former   "laws, 
statutes    and    enactments   now    in   force    throughout   or    in   any  part 
of  Great  Britain   and    Ireland"    relative    to    combinations   of   work- 
men'^  -or    the    ourposes    ther^^in   specified.      It    then   enacted(Sec. 
2),    "That   journe^.tnen,    woi-kmen,    or   other   persons   who   shall    enter 
into   any   combination   to   obtain  an  advance,    or   to   f  ■■>'   the   ^-^jte 
of    wages,    or    to    lessen   or  alter    the  hours    or  duration   o"^    the 
time    of   working-,    or    to   decrease    the    quantity   o"^   work,    or    to 
induce    another    to   depart  froyi  his   service  before    the   end    of    tiie 
time   or    term  for  which  he    is   hired,    or    to   quit   nr   return  his 
work  before    tie   same   shall   be   finished,    or  not  being  hired,    to 
refuse    to    =!ntf;r    into   work   or   emplo:/ment,    or   to    regulate    t'le 
mode   of   carrying   on   any  manufacture,    trade   or  business,    o^   the 
management    thereof,    shall   not    therefore  be   subject   or  liable 
to   any   indictment   or   prosecmion  -^^or   conspiracy,    or    to   any   otner 
criminal    information   or  .ounishment  whatever,    under    the   co"imon 
or   statute   law."      By  section   3,   masters    entering    into   combina- 
tions   for    the    opposite    purpos'^s   were   exempted    from   punishment 
to    a  like    extent. 


(a)         "To    the   desire    to   extend    contractual   freedom  belongs    the 
reform    in   the   Combination  La-",    effected   under    the   direct    in- 
fluence  0-"    tae   ■"enthimit*^   school    in   accordance  with   the   T)rincipl« 

of    individualism  by  means    o-^    the    two   Combination   Acts    of   lfl?4- 
1825."      Dicey,    "Law   and    Opinion    in  ""Ingl  .nd,  "p.l90. 

110 


Regulation   was    put   upon    ItxhorinK   men   and    others    Tny 
means    o-"    the    urohihition  of    certain   ayecififd   ^'^t^,    v.JK'tiM:- 
perforined   ''ly   an    indivi'U-^l    or  hy  a   co'o'  Inition ,      Sec.    Pi   i)rovided 
that    "if   nny  person  hy  violence    to    the   person   or    property,    by 
threats   o-  by    inti'^dation   shall  wilfully   or  maliciously  fo'"ce 
another"    to   cease   ivorklnc:   or  not    to   accen   em.5lo.-\nn=>nt,    o''  should 
employ    tlie    a''^ove  methods    toward    another   on   account   of   iiis   not 
complying   ',vith   rules,    ord-;rs,    or   regulations   made    to   o>^tain  an 
advance    o^"    .'.ages,    etc.,    or   should    endeavor  "i-^y   such  means    to 
force   an   employer    to    cnange  his  mode    of   conducting  his 
"business,--    the    offender  should  be    imprisoned   for  not  more    tnan 
two  months.      Sec.    (5    imposed    the    same    punishment   upon   persons   who 
"combine  ;r:\d"    do    the   above    things;    tne    criminality  being 
evidently  attributed    to    the   acts   done,    not    to    tne  mere   com- 
^L'lVM.  ^'^  ^^    them.        The   otner  section   provided    summary  pro- 
ceedings   for   casf^s   arising   under    the   act,    and    certain   other 
matter   relating    to    procedure. 

The    Act    of   5   rreorg^^    IV,    cap. 95    remained    in  force  'lut  a 
sinf:^le  year.      It  was    repealed    and    replaced  by    trie   Act    of   6 
Geor^^^e    IV,    cap  .I29(iapr>) .      The   details   of    the   former   act,    and 
not   its   underlying   ')^inciple,    are   c  la  ip:ed .      After  reciting   that 
the    provisions    of    the    Act    of    5   George    IV^C.9.5    "have    not   '-een 
found   effectual,"   and    reenacting   the    long   repealing   section   of 
the   -'orraer   act,    tne   new   s  tatu  1 3(f  irot   re-Jealing    tne    old    one) 
forbids    the   accomplishment,  "by  violence    to    the   person    ^r  proper- 
ty,   or  by    threats   or    intimidation,    or    ny  molesting   or    in   any 
way   obstructing   another,"    of   certain   purposes.      These  were  but 
a  more    comprehensive   enumeratici   of    tiie    purposes   forbidden 

by   5   Georp-e    lV,^ap.95,    sec.ri,    and    embrace    tie   following: 
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forr.i\p,    or   endoav orinK    to    Torce,    "by    tiie    -ibovia   means,    any    vork- 
man    to    quit   work,    to   r.^  turn    nis    work    nefore    trie    sine    shall 
be   finished,    to    refuse    to   accept   ernplo^^aent,    to  belonp:    to 
any   club    or  association,    to  pay   any  fine   or   penalty  for   not 
belon.-'in^-'    to   such   club   or  for  not    complying  witn   any   order   of 
rep:ulation  for    ';he   advancement   O"^    the  unionists'    pencil's    or 
for  not   contributing    to    the   union  funds;    also,    by    tne  above 
methods,    •''orcin^^    or   e^deavorin^'    to   force   any   employer    to   alter 
the  mode   of   carrying   oa  his  business,    to   limit    the   num-^er   of   his 
apprentice?,    or    to   limit   the  nu>riber   or  description   o""*  his  v/ork- 
men.      "Every  person   so   offending,    or   aiding-,    abetting   or  assist- 
ing   therein"   was  made   liable,    upon    coaviction    in   a   surnnary   pro- 
ceeding,   to    imprison   ent   at  hard    labor  for  not  *^ore    ^han     hree 
months. 

The    abo'"''^    acts   'vere    rendPtre.6    criminal   whether  perpetrated 
by   an   individual    or  by   a   combination.      'Certain   labor   combina- 
tions,   however,    by  a   carefully  drawn   section   of   narrower  scope 
tiian    the   corresponding   section   of    the  former  act,    "lere    expressly 
declared   not    to  be   criminal,    in   these   words (Sec.    4):    "Provided 
always,    and   be    it   enacted.    That    this   act   shall   not   extend    to 
subject   any  persons    to    -mnishment,    wno   shall  meet    togetier  for 
the   sole   purpose    of   consulting   upon   and    determining    the   rate 
of   ".'a^es    or  prices,    which   the   persons    present    at   sucii  meeting 
or  any   of    t.ien,    siiall    require    or  demand   "or  his    or    their  work, 
or    the  hours   or    ti"^!e  for  which  he   or    they   shall   work    in  any 
manufacture,    trTie,or  business,    or  w'lo   shall    enter    into   an}' 
agreement,    verbal    or   written,    among    themselves,    for    tie    purpose 
of   fixing    the   r^te    of  wag'^s   or   'jriceg   -vVilcii    tne    parties    entering 
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into    such  agrsciient,    or    any   o-^    tiPTi,    s^iall    '-?nuire    or  demind   ■for 
his    or    their    wo-k,    or    :he    lo'irs    o-^    "irae  for  which  i\ri    or    tiey 
will    "orlc    in    iny  Tianuf ac*ure,    trade   or  'business;    and    tnat 
persons    so   -neeting  -for  t  he    pur.)os':?3    aforesaid,    or   entering;    into 
any    such   afrreeiaent  as    aforesaid,    shall    not  he   liable    to  any 
prosecution   or    penalty  for   so   doinfr;    any  law   or   statute    to    the 
contrary  notwithstanding."      Sec.    4   extended    the   same   protection 
in    tne    saTie    words    to  masters    wno  meet,    consult      and    a^ree   upon 
rat'^s   or  v/afces   and    times    o-^    workino;    to   he   paid    to   or   required 
of    tneir  journey^nen,    workraen  or   servants. 

The   policy  of  making   cognizable    tne  acts   done    ir.-espective 
of    tne   conbination,    and    also   of    al'ov/ing    the  workmen  freedom 
to   coiabine   as    far  as    compatible   witn   tne    legitimate    interests    of 
the    employer   and    of    the    public,    was    continued    ■^nd    extended    in 
subsequent   A-^ts.      ^Tost   of    tnose   were    intended    to   specify  i.7ith 
greater   -accuracy   and    detail   "'hat    ^articular  methods   workmen 
might   not   employ    in  furtnerance   o-^    trade   disputes.      Attempts 
to   ^7iden    their   rijrht    to    combine,    however,    were  made    in   a  few 
instances.      The   Act   of   2'    Victor ia, C .34 (1859 ), explanatory  of 
the    Act   of    6  George    IV, C, 129,    declared    "tnat  no    vorkman   or 
other  person,    v/h.ethor   actually   in   emplo:;'Tr)ent   or   not,    shall 
by  reason  merely  of  his   entering    into    an  agreement  v/itJi  an;- 
v/orkman   or  vvorkmen   or   other  person   or    persons,    for    t:ie   purpose 
of   ^ixing   or   endeavoring    to   fix    the   rate   of   wages    or   remunera- 
tion at  which   they   or  any  of    tjaen   shall   work....    be   subject    to 
any   prosecution   or    indictment  for   c.-'nspiracy . "      A  furth'^r 
prottiction    to    trnoe   unions    in    tnis   respect   "/as   gi-"-en  "^y   the 
Act   of   34   and    3C  Vic toria,  r!.3l ,    s-^c.S:    "The    ourposes    of   any 
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tr-de   union   siiall    not,    by   reason  merely   that   tney   are    in 
restraint   of    trade,    oe  deeried    to   he   unlawful    so   as    to    render 
any  men/bRr   of    sucii    trade   union   lia-nle    to    criminal   prosecution 
for   conspiracy   or    oherwise."      This    principle  was   retained 
in    "he    \rt   of   3-;   -^nd    715   Victoria,    C.3?(proviso   at   ena    of   sec.l), 
which   repealed    ^cts    6  Geor-e   4,C.129   and   22  Victoria  ,C.34.      Tne 
fin.-^l   stage    in   the   decadence   of    the    importance   of   criminal 
conspiracy   as    applied    to    labor   coTrfoinatlons    is    to  be   found    in 
the    "Conspiracy   and   Protection   o-^  Property   Act, 1875,  ••   38    and 
39   Victoria,  C. 86.      Sec.    3   of    this   act   provided:    "An  a^^reement 
or   combination  by   two    or  Tfore  persons    to   do   or   procure   to   be 
done   any   act    in    contemplation   o^  furtherance   of    a   trade   dispute 
between   employees   an'^   "'orkmen   shall    not   "--"e    in'^icta'^le   as    a 
conspiracy   if    the   sarre    act   comrriitted   by   one    person  would    not 
be  punishable   as   a   crime."    This  proviEi':>n  extends    to    combina- 
tions for    the   above   purposes   a  protection  from   prosecution   not 
enjoyed   by   combinations   with  different   objects.      And    the 
"Trade.    15isput«s    ;.ct,1906,"    6  Ed^vard   V11,C.47,    similarly   denied 
to    the   element   o"^   combination   any   effect   even  upon    the   civil 
liability    incurred   by  workmen  for  what    they  might  do    in    the 
conduct  0-^   a  strike,    etc.,    providingCSec.l):    "An  act  done    in 
pursuance   of   an   agreement    or   combination  by    tv/o   or  more   persons 
shall,    if  done    in   contemplation   or  furtherance   of   a    trade 
dispute,    not  be   actionable    unless    the   act,    if   done   without 
any   such   agreement   or   combination,    would  be   actionable," 

■Prom   the  history   of   legislation    touciiing    combinations    of 
labor  we    turn    to   a  reviev/   o-^    the  decisions    of    the    courts   upon 
the   same   subject. 
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Up   to    the   year   1721,    cou-'^oi. nations    a^nonf;  worki^.en    to   raise 
their  waf^es    or   otherwise    to    alter    t.ie   conditions    of    labor   were 
not   ap)arently   ^erarded    as    crirainal    conspiracies   at    conmon   law. 
Such   combinations    we-e   certainly  not    incli>ded    in    the  Definition 
0-^    Conspirators  (3."^   ■P'd.l).       As   lonfi   as    conspiracy  retained    its 
original    technical  meaning   and   narrow  scope,    of   course,    neither 
court  nor   counsel  T^ould   he   likely   to    think    that   comi^inations 
of   lahor  were   judicially   cognizahle.     Hence    the   number   of    early 
statutes   upon    the   subject.      The   frequency  o^    these   acts,    and 
the    terms    in  which   they  were    couched,    would   seem   to    indicate 
a  belief    that   the   combinations    prohibited  were   being  made   un- 
lawful  for    the   first    tine.      Indeed,    since    th'^   objects   for 
which   these   combinations   were  formed   'vere   for  the   west  part 
forbidden  by    the   various    statutes   of   laborers,    the   early  anti- 
combination  laws    tend    to   show   that   the   def^inition  of   conspiracy 
was   not   currently  regarded    as    including   even   combinations    to 
violate    a  statute. 

In  1721(8  George    1),   just   one  year   after    tne   passage   of 
the    Act  declaring   illegal   all    combinations   aniOng    tailors    to 
raise    their  v^ages,    etc.,    tne  famous   case   o:^    the  King  vs. The    Jour 
ne:,7i3:i- Taylors   q-^   Cambridg^^drose.      This   decision,   which  de- 
clared   that   a   combination   to   raise   wages  "/as   a   conspiracy 
at   comrron   law,    so   profoundly   affect-^-d    the    attitude   of    the   courts 
toward    such    com'^inations    in    Later   tines    that   a   careful    analysis 
of    it  sho'jld   be  made. 

(a)         a   Mod. 11 (Nov.    6,    1721). 
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One   Wise    and    several    otner  .iourneymen    tailors,    of   or    in 
the    town   of   Cambridfje,    v/ere    indicted  for   a   conspiracy   to   raise 
their  'vages.      Uuon   a  verdict   of  Kuilty    they  moved    in   arrest 
0-^   .iudfiernent.      Among   other    objections,     it  was   urged    that   no 
crime    ap^oeared    upon   the  face    of    the    ind  int^iant,  "f  or    it   only 
charges    ttiem  with  a    conspiracy   and    refusal    to   v/ork  at   so   rriuch 
per  diem,    whereas    they   are   not  obliged    to   work  at  all  hy    the 
driy,    -ut  by    th'.^   year,    by   5   Elizabeth,  C.4 . "      In   reply,    the 
prosecution  boldly   a-^f iriried"tnat    the    refusal    to  work  v/as   not    the 
crime,    but    the   conspiracy    to    raise    the  wages." 

The   court  sustained    the   position  of    the   prosecution.      "The 
indirtment,"    they  held,    "it   is    true,    s-^ts   forth,    that   the 
de-^endants   re-^used    to   v/ork  under    the  wqges  which    they  demanded; 
but   although   these  might  be  nore    ti-ian    is   direct«^d   by   the   statute, 
yet    it   is   not  for    the   refusing    to  v/ork,    but  for   conspirintr, 
that   they   are    indicted,    and   a   conspiracy   of  any  kind    is    illegal, 
although    the  matter   a''out   which   they   conspired  might  have  been 
lawful   for    them,    or  any  of    them,    to   do,    if    they  had   not   con- 
spired   to   do    it,    as   appears    in   the    case    of    the   Tubwomen  vs . 
^_e_  ?rev/srs   of  London". .  . . 

The   defendants   further  urged    that   since    the   offense  v/as 
a  crime  within   the   stat.    2   and    3  Ed.    6,  ":.15   and    the    "late 
statute    6  George    1,    C.13,"    the    indictment   should   have    concluded 
"contra  forrtam  statuti."   J'or   the   king    it  was    replied    that    the 
de-'^endants  hnd   been   indicted,    not    for   "the   denial    to  "'Ork 
except  for  more   wages    tnan    is    allowed   by    tne   statute,    but    it    is 
for   a  conspiracy    to    raise    tbeir  wages,"   which   is    "an   offense 
at   co^imon    law."      The   court   again   sustained    tho   Mrosecutinn, 
saying:    "This    indirt-rient  need    not    conclude   contra  formam  statuti. 


becHUse  it  is  a  'conspiracy,  whicii  la  an  offense  at  common  la'v." 
Accord  in,c;ly,  the  judgera'^nt  "was  confirmed  by  the  whole  court 
quod  onpiantur. " 

The  authority  of  the  JournG^-Tnen  Tailors*  Case  has  'been 
called  in  luestion  hy  later  writers,  and  doubts  have  been 
thrown  upon  tiie  authenticity  of  tiie  repo,rt  which  has  been  pre- 
served to  us.   There  is  indeed  Little  question  t  at  the  case 
represents  a  notable  piece  of  judicial  legislation.   The 
principles  laid  down  in  it,  hov/ever,  are  thoroughly  in  harmony 
with  the  development  then  taking  place  in  the  law  of  conspir- 
acy in  general.   Tney  can  be  deduced  from  c^-rtain  wider  prin- 
ciples current  at  the  time,  and  are  enforced  by  several  cases 
of  an  analogous  character  decided  previo^jsly  i"'- ' 

^owever  this  may  be,  the  fact  remains  that  the  Journp^yTfien 

Tailors '  lase  settled  the  law  for  the  time  being,  that  a  '^om- 

a 
bination  of  the  kind  therein  discussed  was  criminal  conspiracy 

A 

apart  froTa  legislative   enactment.      This    appears   both  from  the 
statutes    and   from   the   cases.      The   language   of    tne    former   under- 
goes  an    iT,mediate   change.      The   phraseology   of    the  Act   o"^   12, 
George    1,    C.34,    passed   four  years   after    the   decision   of    the 

above    case,    as   compared   with   the   Act   of   7   George   1,    enacted 

(2) 

the  year  before,    is  very   significant.      Without  goin/-;    into  de- 
tails,   it  m-iy  be  said    that    the   language    of    the   statutes    passed 
after   17.?1   unmistakably    indicates    that    the   combinations 
attacked    we»-e    looked    upon    a?   already   contrary   to   law,    ^nd    tiiat 
the   purpose   of    tiie   acts   was    to  declare    the   law  and    to  make"Tr.ore 

effectual    provision against  such  unlawful   combinations"!*^ 

0 

(a)        Preamble,    39   George    111, G. 81. 
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Turning   nov;    to    tie    cases,    we  find    tne   doctrine    of    the 
Journe^Tfnen   Tailors'    Case   approved    obiter  "by  Lord    -Tans^ield. 
In  Rex  vs.    Eccle^^|l785) ,    he   said:    "The    illegal   combination    is 
the   gist   of    the   offense,    persons    in   possoBsion   of   any  articles 
of    trade  may  sell    them  at   such  pri-es   as    they    individually  nay 
please,    hut    i-^    they    conf  ednr'-i  te   and    agree   not    to   sell    them 
under   certain   prices,    it    is    cons-^^iracy;    so    ev»ry  rnrir]  may  work 
at  what   price  he   pleasrs,    >ut   a   combination   not    to   "'ork  under 
certain  prices    is   an    indictable    of -flense."    The   some   prlncij^le 
was    cited    in    the  argument   of    counsel   for    the    '<ing    in  Rex  vs. 
'!av>'be:V.  Ml796) ,    and   was   recognized  (though  again  obiter)   by 
Grose, J.,    in    the    same   case,    thus:    "In  many   cases   an  agreement 
to   do   a   certain    thing   has   been   considered    as    the   subject  of   an 
indictment  for   a    conspiracy,    though   the   same   act,    if    done   sep- 
arately by  each    individual   without  any   agreement   among    themselves 
would    not  have   ''^een    illegal.      As    in    the   case   of   Journeymen 
conspiring   to    raise    their   w^fres;    each  may   insist   on  raising  his 
wages,    if  he    can;    but    if   several  meet  for    the    same   purpose,    it 
is    illegal,    3^d    the   parties   may  be    indicted    -^or   a   conspiracy." 
The    above   passages,    together  with   the   language    of  Grose   and 
Lawrence,  J  J.,    in  Rex  vs.   ITarkS^(iao2) ,    clearly   indicate    that 
the    courts    of    the   eighteenth   century   entertained    little   doubt 
as    to    the    illegality   at   common   law  of    the   combinations   prohibited 
by   the    Acts    39    and    40  George    111,    and    that    they  were   also 

(a)  1   Leach   Cr.    L.    274,    276. 

(b)  6   T.R.    619,    628,636. 

(c)  3   East.    157.    See   post,    p.    133. 
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tliorour;:ily   in  accord  v/itli  t}ie   economic   views   which  those   stat- 
utes  eninodied. 

There    aro:  hut   tv/o   caf.ed^^  in   the   hooks   ax-isiug   out    of   the 
Anti-couhiaatiori  Laws    of  Kinf:  Georj^e    III.    In   only   one    of  these 
(H'jx  vs.    hidgev/ay)    vms    a  coiihiaat  ion  to   raise   waf-es   punislied. 
The    question  there   was   as   to   the   sufficiency   m  point    of  fomi 
of   the    co;ivictii/.  crawii  up  hy   the   justices   who  liad   tried   tlie   case 
The   court    of  Kiiif;'s   Bencli,    'luasliin^   tlie   order   of  t}ie   court    of 
sessions    ■lolding;  the   conviction   defective    in   fom,   n'^r-ely  decid- 
ed  that    tJie   conviction   was    sufficient. 

Tlie  :.i0Pt    iri>orta:.t    cases   rolatinf;  to    conhiriations    of   Ir.V.or 

ca-::e   after  tlie   Act    of   S  Georr^e   IV, C. 239.   Tliis    statute,    as   we  have 

seen,    expressly   legalized   afrreenieiits   ec'iong   vvorlmen  ,or  "r'asters 

to   raise    or  lov;er  wages,   hut   prohibited   t::e    accomplishment 

0-^  this    and   other  purposes  "by   force,    t-^reats,    obstntction 

or  nolestation.      As    soor. ,   however,    as   the   wortoien   endeavored 

to   exorcise   the   rif^-lit    of    ;or:ibination   so    conferred  vipon   then, 

z\:ey  cane    into    imjuediate   co:iflict    'with,  the    courts.        The 

judges  had   not    experieiiCed    that   complete   ch.ange    of   opinion 

which  had   lee"  P-xrliainent    to  repeal   the  Anti-Go:2bi;-iation  Laws. 

They  v/ere    desirous   of  protect  in;;' tlie  uaster,    as   far  as   possible, 

fron  v.'hat   they   considered   undue   interf er-eixce   at    the  hiands    of 

iiis   dissatisfied    enployees.      The   result    was   to   confine   within 

very  narrow  limits   tlie  privileges  granted  by  the    statute.      This 

object   the   courts   attained   largely-   through  the   agency   -'"    '■'  c 

0 

(a)    Hex  vr.  r.idgewa;,  ,  (18;:2)  ,  5E.  and  A.  51-7;  Rex  vr .  ;'ield 
et  al.  (180C) ,  6  East  415. 
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COTamoti  la^   doctrines    '•ep-irdinr    crl'ilnnl    ^onspi^acy.      Our 
prt-isont  i)ur;J080,    liowever,    requirer   us    only    to   ask,    "Kow  •*'a^ 

was    t'le    definition   o-^^    conspiracy  modi'ied    or   extended    hy    the 
demands    so   put  upon    it?" 

Wliatever  may  have  "been   t.-ie   views   of    tii-^    iudi?'»s    as    to    '•n-3 
lei3;ality   or    illegality  £er   s_e_  of   a   strike,    it    seams   ne-7'^r    to   nave 
"been   suf^^ested      tnat   a   con'oinat  ion   among  workmen   to   secure   an 
increase    in  wapies   "hy  a   concertHd    refusal    to   work  was    a   criminal 
conspiracy   a-^ter    th?    6  George    1V,C.1S9.       It  was   neve^   even 
urg'^d    in   ar^Tument    that    tae   damage    thus    inflicted   upon    tiie    em- 
oloyer  micht   amount    to    an   obstruction   or  molestation  within    tne 
Act.      This,    however,    is   not  surprising.      The   st-tate  plainly 
contemplated    the    eraplo:,nnent   of    the    strike   as   a  means    o-^  making 
ef-^ective    tne    combination    to   raise  '.vaf/es.      The  matter   v-as 
ref^arded    as    too   o^bvious   -^or   comment,    as   appears    in    tie   language 
0^'  Rol-^e,  (afterwards   Lord    Cran^^orth) ,    in  FJeg .   vs.    g^elsby   et  al 
(1B47):     "It    is    doubtless   law-^ul   f or  pe-ople    to   agree   among    tnera- 
s elves    not    to    --/ork   except  upon   certain   terms" 

Up    to    tnis   point    tne   law  was   clear.      But  a   strike   cannot 
succeed    if    tne    employer    i?    allowed    to   engage   new  workmen    in 
the    strikers'    places    ^nd    carry   on  ."is   business   unhampered. 
Fence,    tiie    courts   '"G'^e   soon   called    u]5on    to   decide   wnetner  a 
co-'certed    e-^fort   on   tne   part   of    tne    ex-3nployees    to   procure   a 
cessation   of   labor  by    the    stride-breakers   was    la'.vful   under    the 
statute.      This    point  was    first   raised    in  Reg.   vs.    Sels'i^y   et   ai. 


0 


(a)  5   Cox   n,n.    49^>(not'5).    493, 

(b)  5   Cox   C.C.    495    (note) . 
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(1.^47),    the   C'is^   .lust   spo  :en   of.      TJier5    Vau   strir^rs'    atti^npta, 
by  me^ns   O"!'   piokots,    pfjrsiiision,    ii-indbilLs,    etc.,    to    induce 
the   nev/  -.vorlOTien   to   quit  "lork   caused    tnem    to   be    indicf^rl    '^'or 
a   conspiracy    to    irapo^'eris^   tie    employers.      The    court   ruled 
that    tie   question  wis   as    to    t^ie   character  of    tne  methods 
utilized.      1""    the   stri'cers    or    tne  pickets   had    used    thr'?ats   or 
intimidation,    tney  v/ere  ruilty   of    conspiracy:     tnese   are    "illej'ial 
means",      ^ut   as    to  persuasion  and   peaceable    inducement,    he   said: 
"It    is   doubtless   law-^ul   for  people    to   ^{^ree   a'non^:    themselves 
not    to   work   except  upon   certnin   ter^ns;    t.nat  beinf   so,    1   am  not 
aware   o-^   any    illegality    in    tJieir    ueaceably    trying    to   pei^suade 

oth.ers    to    adopt    the    sa^'e   vi"W T/y   opinion    is,     that    if    tiiere 

v^as   no   other   object    than    to   persuade   people    thit    it  v/as    tneir 
interest   not   to   work   except  for   certain  -vages,    and    not    to 
v/ork   under   certain   regulations    complied    with   in  a   peaceable 
way,    that    it  was   not    ill'=gal.      If    1   am  v;rong,    1   am  sor^y    for    it, 

but  my  opinion    is,    tnat   this    if    the   law" 

l?oubts,    ho'.vever,    -ere   cast  upon    this   doctrine  by    the   lan^"- 
uageofErle,J.,    in   Reg.  JJ_>JP2^fJ:?J:iO^Jj-p_^l)^j _ an d^  R_eg .    vs.      _ 
Rowlands  ^  ( 18^1 ) ,    both   of   v/hich   cases    arose    out   of    the   same 
events.      In    tne  Duf-^ield    Case,    after   conceding    the    right   of 
workmen    to    combine    to   fix    tlieir  wages   by   refusing    to  v/ork,    he 
said, (p.    431):       "But....    1    think    it  would   be   most   dangerous.... 
to   suppose    that   workm.en,    who    think    that   a   certain   rate    of  wages 
ought    to   be   obtained,   have   a    riglit    to   combine    together   to 
induce   men,    already    in    the    employ   of    their  raarters,(to   leave) 
for    the   purpose   of   compellinf    those  masters    to    rais*^    their  -vagcs 

o 

(a)        5    Cot:  ''.n,    404;    i'".       436. 
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r    take   it    for  gi-anted    t^iat    if  a  Manufacturer  iia:-   rot 

a  manufactory,    and   his   capital    e.aarked    in   it    for   t 
of  i.roduci:..;  articlcF   in  that   raani.f actory ,    if  persons   conrjare 
to^-ether   to   taice   av/ay  all   hi?   V70i"l3-ien,    tliat   v/ould   necesRarj.l; 
be   a  moleruing   of  liiia  in  hir  manufactory...   Tiiat ..  .would   cer- 
tainl:,'   "be   a  conspiracy  for  au  i.nlavvful  purpose."      Tliie   principle 
v/at'   reaffirr.:ed    in  Kex  vs.   Ro'./lands.      If,    he    inEtrvcted   the    jur;/ 
(p.     162).  "the   coi.;oination  v/as   for  tlu;  .v.rpoHe   of   obstructing 
lles^rs.    Perri'   in    carrying;   on   tlieir  busines?,    and    so   to   force 
theni  to    oonseiit    to    ohis  bool:   of  prices,    ar;d    in  pursuance    of   that 
concert,    t}iey  persuaded   tlie  free  mam  and   gave  ii'oney  to   the   free 
:p.en  to   leave   Lhe   employ   of  IiesDrs.    Perry,    tjie  purpOf--e  being   to 
obetruct   hira   in  his  manufacture,    and    po   to   force  }:if;    consent, 
I   ari  of  t}ie    opinion   that   that   also   v/oi  Id   be   :.   violr^tion   in  point 
of   Ifj;;"...    The    defendants   were   convicted    of    conspiracy,    and   the 
conviction   was    sustained   by  the   Court    of   Queen's  Bench  upon 
a,.peal." 

The  uncertainty   created   by   these    conflicting:   opinions, 
tof-etlier  v/ith  the   caution  utter-ed  by  J^rle,    J.,    to   outsiders 
joining  v;ith  workraen  to   aid   the   latter   to   secure   an   increase 
of   v/ages,    led    to   the   enactiient    of   the    statute    22  Vict.,    G.    54 
(l3c  S)  .      P.ecitinfj-  that    "differsiit    decisions   have   bee::,   given   on 
the   constructioi:"   of  G   George   IV,    C.    129,    it    declared   tliat    ..o 
person,    "wliether-   ac-ually   in   e-.!plo;:,-:.:ent    oj-   not,"   v/lao    should 
endeavor    "peaceably  and    in   a   reasonable  :;ianner ,    and   without 
threat    or   intiriiidation ,    direct    or   indirect,    to   persuade    others 
to   cease   or   abstain   fron  v;ork"    to   obtain   a  raise    of  v;a;:es   or  to 
ir/iprove   t'.ie   conditions    of  labor,    "sliall  be   deeiaed   or  taken   to  be 

(a)         2  Den.    CCh.  ,    o64. 
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guilty  0^    'moles  tition  •    or    'oba  truction' ,    'vithin    the  neanlng 
o-f    the   sain    Act,    a-^fi    shqlL    not    therefore   Ve   subject   or  liable 
to   any  prosenu':ion   o»-   indie  "ne»it  for   conspiracy."      The   above 
provis  ion,hov.f  veT-,"/a?   not    to    apply    if    tie   stril^iers    or    the   strike- 
breaker's  ".•i="'e  bonnrl   by   contrac^.s    o-^   senrice. 

In   sever-.l   subsennent   casi^t;    it   was   decided    t'.at    tne 
St-tute   22  Vict., C. 34,    had   legalized   peaceabl-   persuasion 
to   quit  r-orl:,    "no  matter  v/hat   the   oonsequencos   v/ere"l^)      -^"^ 
v/as   also   announced    as   a   corollary   to    this   proposition,    that 
a  peaceful   picket  system  whose  purpose   was  merely    persuasion 
and    inducement   to    quit  work,    was   lawful.      The   courts  we^-e    care- 
ful   to   st^te,    however,    that   such   pickets  v/ould  be   allowed    to 
resort   to   no  manner   of    threats   or    inti\'iidation. 

The   attitude   o "    tlie    courts    towtrd    even   peaceful    picketing 
changed    after    the    massage    of    the   Acts    of   1871   and    1875.      ?oth 
of    these   statutes   endeavored    to   define   what   should   be   considered 
"molestation   and    obstruction"   upon   the    part   of    the   workmen. 
The    Act   of    1871   declared    tnat  a   person   should    be  deemed    to   mo- 
lest  or   obstruct  another  person. ..(3)    "If  he  watch   or  beset 
the   house   or   other    ulace   \'/he    e    such  person   resides    or  works, 
or   carries    on  business,    or  hnp  'ens    to  be,    or   the   ap^'roach   to 
such  house   or   place"...      flection  7    tnen   repeals    the    6  George    IV, 

C:;,129   and    the    22  Vict.    C.34.        Rut   the    instruction   of   Hleasby, 

(c) 

"B,,    in  Rep;,   vs .   Fib^-'er  t   et   al .  (1875)  ,  snov/ed    clearly    that    tne 


(    )        Reg.    vs.    I>ruitt(  18^.7),    10   Cox   C.C,    592;    Reg.    vs.   Hi.-    ert 
(1875)    13    Cox    n.C.    82. 

(b)  Reg.   vs.    Shepherd, 11    Cox   C. C. 325(1869) . 

(c)  13   Cox   r.".    82,    87. 
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cour'.   still   rerird'id    peaceful    oir.k^tini-^    'is   lawful,    and    -"i  id    not 
consider   a   cotiblnation   so    to   picket   as   a   ci-iminal   consj-i^acy, 
notv/lthstand  i'lg  passa^^e    of    tae   Act   of   1871   a>id    tne   repeal   of    the 
22  Vict.    '^..'^4.      The   act   of   1876,    accordingly,    '■"laB   somewhat  dif- 
ferently worded    in    tnis    respect.      ^>ic .    7    imposed    a  penalty   of 
fine   and    iT-ipr isontaent   upon    "every   p'5r3on   who,''itn  a  view    to 
compel    an.y   other  person    to   abstain  from  doing   or    to   do   any   act 
which  sucli  other  person  has    a  legal   ri<rnt    to   do   or   abstain 
from  doing,    wronf:--f"ully   ^nd    witnout  le^al   autnori  ty ,- .  . .    (4) 
'Satcnos    or  besets    the  house   or  otner    place   "/here   sucn   otner 
person   resides,    or  'vorks,    or   carries    '<n  business,    or  hap-'ens    to 
be,    or    tne    approach    to    such  hoTJse   or  place;"...    Then   a   subse- 
quent  clause    0-*    the    sane   section   declared:    "Att-^ndin/r   Tt   or  near 
the  liouse   or   place   whe'^e   a   pe'-son  resides,    or  vmrks,    or   carries 
on  business,    or  hap-)ens    to  be,    or    the    approach   to    such  house   or 
place,    in   order  merely    to    obtain   or   conmunicate    information, 
shall   not  be   deemed    a   watching:   or  besetting   within    the  meaning 
o^"   tnis    section." 

T-'ie   courts,    quite   properly    it   >"ould    seem,    too]:   tne  view 
tnat    the   language    in  which   section   7   of    the   later  Act  was 

couched   manifested    an    intention    to   -^orbid    picketinr:   for   any 
purpose   other    than   the  gatlierintr   and    "lonmunication   of    inf ormatiou.. 
This    oolnt    is   well  broufht   out    in   a  bit   of   dialogue   which 
occurred    in   Reg,   ys.   Bauld      1876).      Parry,    Serjeant,    ar.-^i-ed:    "As 
to    the   charge   of 'v/?  tching  '    and 'besett  Ing'    your  Lordsnip    is 
aware    that    there   are    t'vo  views    vnicn  may  be    taken.      l"^    it   -/ere 

0 

(a)         13    Cox   C.C.    292,    29.3. 
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merely  done   '^or    V\e   purpose   of   perr.uafi  in;^    the  m-n    to   quit 
their  emploi^nent    It   woul  t    not  ''le    illflf^ial. 

"Huddles  tone,    '"^•,-    1    oannot   assent    to    tnat  vievy   o^    the 
lav/.      The   statute   allows   watchinri;  or  att'inainr   near    a  place   ^or 
the   purpose   of    obtalninr   or   co-municatin/r    information,    "^ut 
this    is    the   only   exception." 

"Parry   '=!er.it.-    1   accept  your  Lordsnip's    correction,    and    1 
am  sure    tnat    tne  men  will    accept  your  Lordship's    exposition 
of    tie   law   now   that    they   l-iave   heard    it"... 

The    Act   0"^   1876  ^vas    similarly   construed    in    the   later   cases, 
^^  -^^Z3I^^   "^s.    Wilkena^(_l898) ,    an   injunction  'vas   granted    to   re- 
strain   the  defendants    "from  •;vatchin;i;   or  -oesetting    the   plain- 
tiff's  works      for   the   purpose    of     'ersuading    or  ot:erv/ise 
preventing   persons   from  worxin^^   for    th  >ni  or  for      any  purpose 
except  merely    to   obtain   or   communicate    information"....      The 
decr3e   c'    tne   lower   court  was    confirr'ied   by    the    Cour  •:   o^    Ap-ieai'?. 
Duri:irr    the  following  year(ia99),    two    injunctions   '.vere    issued   for- 
bidding   the    strikers    to   attend    at  steam-boat  landings   and 
railroad    stations    to  persuade    inco";ing   s  t^-ike-breakers    to   go 
av.'ay9'    The    theory   embodied    in   all    these   cas'^s   vas   simply 
that   such   acts    constituted    a    "watching   and   besetting"   -for 

purposes   other   than   the  gathering   and    coT'imunicTtion   o"^    ■  n- 

(3) 

formation,    and   "'ere    the>"efor'     in  violation   of    tlie    A^t   of   1875. 


(a)  '"5  L.J.    ^h.60l,    f,04. 

(b)  68   L.J.    I4n. 

(c)  Oharnock  vs.    Court,."'.   Ch.(lH99)    35,   '.Valf^rs   vs.   Green, 
68  L.J.    730. 


I2f^ 


It    is    -"lear    tnat    the   decislong    o^"    t'l-e   courts    in    r-'Spect 
to    co-''hin-^tions   -^oy~    the    above    purpos>^3   ao    not    in    my  way 
modi'^y    or   extenri    the   general    roncepnio^    of    criminal    conspiracy. 
In   each   cnse    tiie    question  was   wnether    the   acts    conplained   of 
amounted    to    a  violation   of    tJie   statutes.      If    this   (luesticn 
were    answered    in    the    aff  inTir^itive,    the   conhinHtion    t  len  had    ^or 
its    ol-'ject    the   conrnission   of   a   statutory   c^irrie .      The    illegal 
character   of    its   design  was    thus  manifest,    and    the   agreement 
clearly  fell  with.in  Lord   ■nenman»s   definition   o-^    conspiracy. 
That    this    v"as    the  view    taken  "by   the   courts   appears   frorfi   the 
language   so    eti^es   enployed,    and    is    also   evidenced   "by    the  fact 
that    in  r-iany  -    particularly    the   later-    cases,    individuals   v^ere 
often   :-<unished    for  persuading   othe^^s    to    strike,    picketing,    and 
the   I'.ke,    without   re^^rence    to    the    element  o:^   comnination  which 
might  "be   prepent.      And    when    the    injunction  heg^n    to    take    the 
place   of   criminal    prosecr.tions    in  sue  ■    cases,    all   m'^ntion   of 
comhination   as    a   constituent   of    the   orf'fense   practically   ceased. 

What  has    ju.st   been   said    applies     til    the  more   fully    to 
comhinations    to      advance    tiie    interests    o-^   workjaen   or  masters 
by   acts   or   threats    C   physical  violence  and    intimidation. 
Such  methods   are  mala    in   se   as   well   as   mala  prohibita,    and 
render   punisliaole    the    individual   "'ho   employs    th'^m   as   well    as 
tne   several    individuals   who    combine    to    employ    them.      And    the 
sarie    is,    o-    course,    true    if    tiie    acts    to   be    oerfonued   are   viola- 
tory  0'    the    statute,    althou/'h   not  mala    in  se.      Th^se   are 
crLr»iimlly   cognizable  wnetner   done  by   a  single   person   or  l^'y 

a   combine tiortt      and    in   recent  years    the   practice   has   ari-en 

,        .     .  ..       (5) 

o"^    restrainin'T    them    in   oroper   CRses    oy    \n.iunc  t  I'^n. 
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A  raore   dl^^icult   question    in    raised   "by   cor-itinationa 
among  wo^'kmen    to    force    their  master/'^y    thre'itenint?:    to   strike,    to 
discharge   certain   persons   already    in   ''lis    service;    or    to   oompol 

satisfied    emoloyeeF  ,V>y    threat:^    of    expulsion  fron    ta^   union, 

'J 
■hoycotting,    '^tc,    to    quit  work.      These    cas'^s  are   at  first     :.'    i 

perplexing,    hut  upon   closer   exan:ination    t'^.ey  are   seen    to 

present   no   real   excej^tion    to    the   principle    that   a   criminal 

conspiracy  "lust  have    an    illef'-sl   oh.ject   or  "ake   use   of      illegal 

means. 

T}ie    cases    in  whicji    the   defendants   were    indicted    for   a 

CO' .■■)ination   o-^    the   kind   just  described    are   few.      The  fir-st  "^as 

(a) 

Rex  vs.   Bykerdike    jl&'iP.)  »      The    cjiarce  v/as    a   conspir^.cy    to    ■-ompel 

the    discnarge    of   certain  worKinen    oy   throat   of   a   strike.      It 
was   argued    in  "behalf   of   tne  defendants    that    the  men   ::ad    a   right 
to    co"ihine   not   to   work  by  virtue   of    t;-ie   ^ct  of    6  Georr:e    IV, C. 129. 
The   prosecution   replied    that    the   statute  v^ould    not   protect 
a    combination   of    the    present   character,    nut   only  a    combination 
to   obtain  higher  '-ages,    to   regulate  hours   of   work,    etc.      The 
court    took    this  view,    and    instructed    tne   jury    "that    the   statute 
never  meant    to    empower  v;orkraen   to  meet  and    com.bine  for    the 
purpose   of   dictating    to    the  master  who^'i  he   should    employ;    and 
tnat   this    compulsio-i   v^as    clearly    illegal." 

The    on.y   other   case    in  which   the    indictment  ".as   grounded 
upon   a   conspiracy  for    the    above   purpose  was   Re.-^.   vs.   Hev.'itt   et 
al.    (lB5l).      Here  was   an    indictment  ■f'or    "a   combination  by  work- 
men,   contrary    to    6  Georp-e    l""',    C,l?9,    and   for   a   conspimcy." 

o 

(a)  1   Moo.    and   R.    179. 

(b)  5   Cox   C.n.    162. 
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The  rlef  e.uu... ..    >...i  ^    u      a.>....  .    .;..u   . -....i^i  ^   ox    ^.^    "^  ..j.i.ii-..  .  .^  ic 

Society  of  Cooporr",    a    ■  enefit    Fociety  providinj^   sick  and   fun- 
eral benefits.      The    society,    in  accordaiice   with  its   rules,    :;ad 
iiiflicted   u]Jon  Ghas.   Evans,    a   ''lember,    a  fine   of   ten  pounds   for 
\;ori:ing  in  a  yard   in   vvliich  steam  maoliinery  v/as  used.      Upon  his 
refusal   to  pay,    the   other  nier.'nors    struck  anainst   him, and  he   was 
in   consequence   deprived   of  liis    emplovTaent .      Lord   Ca^n^liell   F;iid 
that    tiie   scciet:/    was   le^al   and   "beneficial,    "hut    it    cannot   be 
permitted   that,    under  the   fri^ise   of  such   laudable    objects,    the 
members   s.iall   enter   into   a    co:.'il:ii nation   or  conspiracy  to   ir.jure 
others.     By  lav;,    every  man's   labor   is   l:is   ovm  i^roperty,    and   lie 
may  :::ake   v/hat   bargain  he   ijleases    for  his    own   emplo3^-r::ent ;    not 
onl;,-   so—  masters    or  men  ^lay  associate   together;    but   they  must 
not   injure   their  neighbor;    they  must   not   do   tliat   './liich  may  pre- 
judice  another  i:;an.      The  men  iiay  take   care   not   to   enter   i:;to 
engagements  of   v/hich   they   do  not   approve,    but   the;'-  must   not 
prevent    another  from  doinr;   so.... They  cannot   be  permitted   to 

injure   tlieir  neic--'bors    in   carrying;   out    th^at    v/liich   they  may   con- 
sider-  to  be   a  protection  to   themselves."  Tlie   defendants 

v/ere   accordingly    found  guilt.v. 

(a) 
Beginning  with  In  T-ie  Perham    (1559)  ,      ::.o'./ever,    the   ele- 
ment   of   combination   in   offenses    of  this   nature   ceases   to  be   of 
primary   importai.ce.      Perham  ]iad   told   certain  workmen  that    if 
they  dared   to  v/ork  for   a  certain   employer,    "wu   sl^all   consider 
you   as   blacks,    and   v/h.en  v/e  go    in   we   s}iall    strike   against   ;  (^'.  , 

(a)         5  H.    and   ?I.    30. 
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and    strike   againct  you   all    over  London."     lie   v/aa    con/ictcd    of 
endeavorinti  by  tlireats   to   compel  au   cuployce   to   lea-'e  l:iP   rei- 
vices,  contrary  to   6   Georco   4,    c.    1-29,    eec.    3,    ;ind    the   convictio: 
wae   affirr.ied  by  t^ie    co-.  rt    of  a:c];equer. 

In  the   tv/o  follo'/;inc   cases   of   '.Yalsby  vg.   Anlcy'^^  (ICCI)  , 
and   O'Keil   et    al.    vp  Lonj^uan        (12^3)  ,    tlie   elcr.ent    of   com.  i- 
nution  was   invoeted   v/it}i  a   peco.dar;'-  iia.ortanoe   v/iiicli  shoiild 
be     oted.      Tjie   fir^t    of  these   capes  ,_-.rev7  out    of   a  tlireat   by 
V/alsby  and   th-irty  others   to   quit   worl:  unless   tlie  respondent 
discJargod    several  iten  v;ho  l:ad   Finned   a    "declaration  "that   tliey 
vere   not    and    would    not   becone  neMbers   of  a   trade  union.      rYalrby 
was   accordingly   convicted  u..der   6   Georr'e   4,    c.    129,    sec.    3,    of 
ondeavoring  by  threats-   to   force   the   resijondent    to    linit   tlie 
description   of  liis  worliien.      The  Court    of   Queen's  Bench  upheld 
tiie   conviction.      T'ley  said   that,    although  a    single  person  night 
refuse   to   worl:  unless   an  obnoxious   companion  we:-e   ciscliarged, 
yet    if   a  nuiiber   of   enployees   coiru.uned  to   coerce   tlie  nastei-,  by 
threat    of   quitting  worl:  in  a  bod;,  to   dirriiss   the   others,    such 
conbination  would  be    "illegal",    and  those   tahing  part    i.i  it 
■.vould   be   guilty   of   a  threat   aiid   a  ;;iolestation   witliiri  tJie   stat- 
ute.     In  O'lleil   vp_.Longi.ian,    the   app  jlla;;tL- ,    officers    of  th.e 
"United  I-oiler-I lakers    and    Iron  Shipbxiilders '    Society",    told 
Lon:7.ian   that   unless  he   left   t^ie    service    of  Kruger,    Dannott    and 
Co.,    './ho   were  perraitting    "encroaclii.ients" ,    he   would   be   expelled 
frou  the  union,   his   name  would   be  publislied    in   tlie   list    of   ex- 


(a)  3  El.    and   El.    516, 

(b)  4  E.    and    G.    o76. 
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pslled  rnenlierE  and  se:.t  all  aroui.d  tlie  coiin-^r^  ,         uuld 
"be  dffiSiJired  and  "put  to  all  ports  of  inconveiiin.iceB . "  The  ap- 
pellants were  convicted  under  6  aeorne  4,  c.  129,  :-cc.  '6,    of 
"by  .t'-.reats  a.-id  inti3;iidatidn  endeavoring  to  i'orce  Lon;-jian  to 
cepart  from  his  enploiiaent ".   The  Court  of  Queen's  P.encli.  con- 
:'in-..3u  tlie  conviction,  upon  the  authority  of  V/algby  vs.  _Anley_. 
Tjio  defendants,  said  the  Court  iic.d  "been  ,i^ilty  of  a  t  rcv.t  to 
fora  an  "ill^cal  c  onbi^iation"  acainst  Lon^nan  -  "The  society 
as  a  hody   wore  confederate  and  acreeing  to  r.iahe  a  conhinotion 
to  deprive  liim.   of  j.is  work." 

The  defendants  in  these  cases  ]iad  "been  prosecvtcd  for  th3 
statutory  offense  of  endea\oring  "by  threats  to  coerce  t]ie  narterj- 
and  not  for  a  £onMnation  to  do  anything.   The  court  ,nevcrti:e- 
less,  having  no  doiiht  as  to  the  illegality  of  t~  e  coMhination 
in  which  the  defendants  were  er.gaged,  attributed  to  it  tiie 
cliaracter  of  Lho  threats  made.  The  liolding  v/as ,  in  effect,  that 
intimidation  under  tjie  statute  consists  in  the  threat  to  do 
sorajthing  unlawful;  and  here  the  unlawful  thinr  contenplated  was 
the  foruation  of  an  illegal  couhi nation.   Thus,  although  the 
prosecution  v/as  for  acts  cone,  it  was  in  reality  groi  nded  u]  on 
the  supposed  illegality  of  the  conihination  present.   Ir:  sub- 
sequent cases,  liov.-cver ,  tliis  theory  was  abandoned.   The  e'fect 
produced  upon  tlie  riind  of  the  person  tlireatened  with  loss  was 
regarded  as  the  eseeiice  of  the  coercion;  and  the  Is^al  or  il- 
legal character  of  any  agree -.ent  anong  tlie  persois  guilty  of 
the  t:\reats  was  entirel:,  disregarded.   This  .omt  of  view  is 
•./ell  illustrated  by  the   care  of  Ghinner  vs.  KitcA^^  (156  7)  .   The 

o 

(a)    10  Co:c  G..::.  49.,. 
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secretary  of  i,'  e  local  lodf-e  of  .he  "General  Union  of  Carpen- 
tors  :.   d  Joii;arp"  pent  a  letter  to  Kitcli  saying  that  t}:e  com- 
!;iittee  of  the  rociety  woul'i  cull  hir-    /en  out  unless  he  v/ould 
discharce  one  Jaiies  Jordan,  a  r:on-ur.i(in  nan.   This  v;as  held  &;. 
offense  v;it}ii;i  the  statute;  i^a":Gly,  a.,  endeavor  by  threatc  to 
conpel  Kitch  to  li  iv.  the  description  of  hi?  v;orlmen.   CitJnf; 
the  preacbe  of  t2ie  statute,  Blackourn,  J.,  said:  "Nov;  one  ob- 
ject of  the  Fcction  ir  plainly  to  i^rotect  t":e  .'narters,  an  ir. 
tiie  previous  part  the  Le^iBlature  endeavored  to  ^.rotect  the 
v/orknen.   In  the  second  ^art,  I  think  t}ie  f:reat  object  the  Leg- 
islature had  in  viev;  as  to  protect  the  jnastei's  v/here  it  was 
sought  to  corapel  then  to  lii.iit  the  description   of  f:e  worlJien 
they  employed  to  union  nen ;  and  probabli'  this  was  t^.e  prin-^ipal 
object.   I  certainly  think  that  it  is  witliin  t>.e  v/ords  of  the 
act,  and  plainly  within  tlie  spirit.   It  is  inpoarible  to  read 
these  two  clauses  v/it'iout  seein,"  that  it  is  a  very  be-eficial 
provision, for  a  greater  i-iece  of  tyranny  than  to  insist  that 
a.raaster  siiall  liave  his  work  stopped  unlesr  '.c  co.isent  to  pun- 
ish the  men  who  are  hie  journeyi.ien  for  refusing  to  belong  to  a 

(a) 

union   cannot    v.-ell  be'.'^    '    Evidently   the   legality  vel   non   of  the 

combination  vi&i^   not    regarded    as   an   issue    in   the   case. 

It   may  be   noted   at   this   point    tliat    tlie    la.«t    case    in  wjiich 
a      combiiiation   aruonr;  worliiexi  v/as    indicted    as   a   conr^  irac:.    v/as 
Rep.    V8,_  rlibbert    et   al.      (liiV5)  .      Fro:  ^  tliat    time,   punirhnent 
has  been  inflicted   for  acts   done   in  contravention   to   t]:e   stat- 
utes. 

0 

(a)  Gee  al^o  Ghellbourne  vj  .  Oliver  (1^366),  i  o  L.T./l.?.  639. 

(b)  16   Co:c  C.C.  82. 
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After  1867,  it  v;as  nenerall.v  coripiderod  tliat  t}:e  throat 
CO  strike,  or  to  order-  a  strike,  for         ose  of  forcing 
the  discharge  of  Jion-union  r.i  n,  etc.,  :;cic   a,.;  unlawful  tliroat 
v;ithin  tlie  neaning  of  the  Act  6  George  IV,  C.  239,  Sec.  3. 
It  was  "leld  lii   Gibson  fs,   Lavvsou  and  Curraii  vp.  Treleaven, 
decided  ir.  Ici91  that  tj:e  act  of  IdVt,  C.  c;6 ,  Ixad  c}:anKed  the 
l.iv;  in  this  respect.   In  the   first  of  tiiece  cases,  tiie  respond- 
ent had  beei!  siijmaoned  for  an  offense  under  sec.  7  of  this  Act.  As 
a  shop  delef^ate  of  the  "Amalgamated  Society  of  Encineers",  he 
had  infoH'ied  Palmer  c:,Co.,  in  pursuance  of  a  resolution  of  the 
Society,  tliat  all  j.enbers  v/ould  quit  v/ork  unless  the  appellant 
(alc:o  a;;  ei-iployee  of  PaL.ier  c.  Co.)  v;ould  give  up  }:iF  memhership 
in  che  "Natior.al  Society  of  Engineers"  and  join  the  "Anal^a- 
mated."   As  a  result,  the  appellant  v/ar  disch.ar-ed.   Similarly, 
in  Curran  vs.  Treleaven,  the  appellant,  as  secretary  of  the 
"jiational  Union  of  Gapv;orkers  and  General  Lahorers",  j:ad  Ci.lled 
a  strike  to  coripel  Treleaven  to  discharge  certain  non-union 
men.   The  Supreme  Court  of  Judicature  h.eld  that  these  acts  did 
not  constitute  "intimidation"  i.n  the  sense  in  which  the  tern 
is  employed  in  Sec.  7  of  the  Act  of  1375.   In  Gihson  vs.  Lav/gon, 
Colerid.'^e  fJ.J.  said  that  acts  not  indictable  under  tiiat  stat- 
ute "are  not  nov/,  if  indeed  che:."  ever  v;ere,  ino-ictable  at 
common  law".   In  both  cases,  tlie  court  intimated  th.at  "intir.iid- 
ation"  means  "a  th.reat  of  pei'sonal  violence." 

As  we  review  this  peries  of  decisions,  in  the  endeavor  to 
deterraine  whether  tl^ey  broaden  the  scope  of  tlie  crinie  of  con- 
spiracy, v/e  find  that  Re^:.  v .^- .  Tle'-vitt  _et  al,^  alone  raises 

0 

(c)    61   L..T.--.C.  9. 
(b)    5  Cox  J^C.  16-. 
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any   real    ouestio>i.      in    that   c-iee,    Lord    Cimpbell    aP'iarently 
based    the    llif=»rallty    o-f    th4   co^-ihination   squar->ly   unon    tne   fnot 
that    its   purpose   v.-as    to    inflirt  dnnape  uonn   a    third    :)r>rson. 
As   no    illenial  neans   v.'*^>-e   con  tern  .'lat'=;d ,    Lord    Campbell   evidently 
rega**ded    the   ohjent  as    illegal  henanne   oppressive   and    'Mrful 
in    its    actual    e-^fect   upon    that    person.      Such  a   conclusion 
wqs   not   supported   "by    the   preced  i.i>':   authorities. 

In   respect    to   Peg.    vs_^J^ej;Vi_ttj_jiowever,      vie  may   point   out 
that   it  was   nev-^r  follov/ed    in    t.ie   later  decisions.      On   the 
contrary,    as   has   been   shown,    the   eleraent   of   conbinatinn    in  sim- 
ilar  cas-^s   was   first   relegated    to   a   subordinate    position,    and 
was    shortly  a'^terward    elii^.inated   altoj^etner.      The    courts   soon 
came    to   observe    that    trie   acts   done  mij^ht  be   construed   as 
violations   o"^    the    stitute.      Naturally   the  judges    Gho?e   tiiis 
method   of  protecting  masters   and   non-union  men    in  preference 
to   stretching   out   of  all    semblance   of   certainty   tne   already    too 
shadowy  principles   relating':    to    crirriinal    conspi''-acy.      Lord 
Campbell,    therefore,    correctly  voiced    the  judicial     policy   of 
the    period    in  declaring    criminal    the   actions   charged,    but   tne 
reasons   which  h°   adduced    in   support   o-*^   his   decision   "re re  dif- 
">rent    "ro'n   thos-=>   subsequently   adopted. 

Walsby  vs.    /ciLey,    and    0 ' ^ Te i  1 1  v 3_ .  _L onj-rma n   are  seen,    upon 
close   examination,    not    to  be    in    conflic-.   with    'he  {^en^'-'^l    law 
o"    conspiracy.      In   the   fi-nt   place,    tJ-ie    statements   by   tie    court 
that    these   coribinations   were    "illeca.1"   were   renlly  not   necessarj' 
The    indictments  had    charpz;ed,    not   conspiracies,   but    tne   statutory 
crime   of  havinf:  attempted   by    threats    '.o    coerce.      The   courts 
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needfld    only    to   have   held   "hroadly,    aa   v;a3   done    in   su'-jseiiucu 
CHSt^3,     that    the   ants    proved    constituted    intl"<idation .      But 
even    If    the   judres    had    said    tnat   tne   sarn-*   acts   done  hy   a   sinKle 
individual  would    not   amount    to   a   threat,    they    .vould   not    tiereby 
have   enlarged    the    legal    co'i''epti;in   of   con-pirucy.      Gucn  a 
statement   would   mean   only    taat   tne    lnti;nation   o^   an    intention 
to    e'.ploy   concerted    action   -/ould   have   a   coercive    effect   which 
the    threat   o-f    individual   action    ^ould    not  produce.      T^un    this 
undoubted    truth  does    not  necessarily    involve    the   assertion    tnat 
the  -nere    co^ibinat ion    to  '«='-''fect   the  particular  purpose    in  view 
is    in   itsel-f^    a   crirainal   act. 

Again,    the    coirihinatinns   -vere   sai'""    to  he    "illegal".      But 
they  might  be    "illegal"   "rithout  being   at    the  sa'ne    tine    "cri^rinal". 

^^  ps3:  vs.    Bykerdike^  hcrever,    such  a   coTrbination  appears 
to  have  been  held    indictable.      Remembering    this    ,    and    assuming 
also    that    trie   courts    in.   Walsby  vs .    Anley  and    the    latei"   cases 
intended    to   declare    that    theye   combinations  v/ere   still   c^-ininal, 
let  us    inquire   whether   the   latter   really  fall   outside   of  Lord 
Denman'a   antithesis. 

The    \nti-C-nbination  La'vs   of  George    111  were   currently 
regarded    as   being    in  a"''fimiance   of    the    common  law   o'!'   conspiracy, 
and    it    .vas   generally   tnought    ^.hat   the   oornbinations    'he-^eby 
prohibited   were   criminal    quite   ap-art  frtvn   the   statute   declaring 
them  so.      The   Acts   of    5   and    6   George    IV   tdsti-^'y    ^.o   a   c  ;ange   of 
Parliamentary  policy   in   respect   to   la'^or   combinations.      But 
the    courts    still   regarded   witn   unfriendly   eyes    agreements   among 
w    rkmen    In   ^urtnorance   of    trade   disputes.      This    feelinr   of 
hostility  -as    re-elected    in    t.ae   Judicial    Inte-pre  tations    o-^      'he 
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Act   o"    6   Geor,^e    1^^,    C.129.       It   vras   rep<^Htedly   declared    tnat    tiiis 

Act,    b;:    repealing;   fonn'^r   s'lt  ^  t'is, 'lad    revived    t.'^'.e    nor.ioa    law 

relatirift    to    co-.binitions    o-'   labor.      But   at   common   law, 

the   judpes    said,    such   con.blnitions    vc-e    illeg.il   and    criminal. 

■Werr^e,    a   special    statutory  exemption  was    necessary   to   legalize 

any   combination   anono-  workraen    to   advmce    tneir    interests   by    the 

peculiar   metnods   usually   employed   by      thfim  for   that  purpose. 

TTow    tne    Act   of    6  Georf"-!    IV,    C.lP.9,    expr'-ssly   lef^alized    only 

combinations    to   advince   '.vages,    etc.      Combinations   for  any  otner 

object,      therefore,    remain   criminal  by   tne    common   la'.v;    and 

since    combinations    to    compel   by    tnreat   of   strike    the    discnarge 

of  other    'vorkmen,    etc.,    were   not    in    terms   declared    lav/ful,    t/.ey 

were   still    regarded    as    criiinal,    in  spite   of    tn^   Act   of   6 

George    IV. 

The  abov  ^  view  plainl  '   ins^oired    the    decision   of  Patteson, 
(a) 
J.,    in  Rex  vs.  _'B3';kerdyke    (1632).      It  was    expressly  announced 

by   Crompton,    J.,    in  Hilton  vs.    ?;ckerslgy    (1355);    and    although 

Lord    Campbell    in    the    sTme    case   expressed    the   opinion    that    cora- 

corr.ion 
binatlons    to    raise   wa^^s   were   not   criminal   a*    law,    the  later 

cases   proceeded   unon    the   other    theory.      Thus,    Crompton,    J.,    in 

(c) 

Walsby  vs.    Anl^y  said:    "Statute    6  fleor/^e   IV,    C.l;?9,    by   repealing 

all    the   previous   statutes    on    the   subject,    appears    to  me    to  .nave 


---0--- 


('".)        1   Moo.    and   R.179. 

(b)  6   El. and    B1.47. 

(c)  3   El.    an -3    El.    516, 
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re-es  tHblisiied    tne   common  law  an    afecnlrifT   ronbinatlons    o-^ 

misters    t    vorknen.      1   aclJiere    to    tne   opinion   that,    at   conmon 

law,    all   suoh   oon'binations    ve   illeKii That  Veinr:   so,    it 

was   necessary,    hy   sectio-is    I   and    5   of    t.'ie   statute,    to    render 

legal    the    coi'.bina tions    tnerein    referred    to    respectively,    and 

which  vvoald,    at   common   law,    ha'^'e   "been    illejiial."      Whence    it 

did    :iot 
followed    that   since    the    combination   tnen  before  nii      "ail     'ithin 

the   protection  o-f*    those   sections,    it   rejaaiied    illegal.      Likewise, 

(a) 

"Brett,    J.,    in  Reg,    vs.   Bunn    (1  W2)    ruled    tnat    tae   Act   of   1371 

had    not  a""^ect'?d    the    corrmon   lav/   o-f*    conspiracy,    except   as    to 

matters    expref^sly   provided   for.      This   case   •vas    criticized   by 

(b) 
Coleridge,    C.J.,    in  Gi"b.-on_  ys«   Laws  on    (1891),   who   laid    dov/n    the 

principle    in   respect   to    the   Act   of   1875    that  acts   not    indictable 
under    t'^at   statute    "are   not   no";,    if    indeed    tjiey   ever  v.-ere,    in- 
dictable   "t   common  la'^. "      But    the   forrr^r  view  recurred    in  Lyons 

(ci 

vs.    Wilkin 5    (1898).      fmi^h,    L.J.,    stated    that   tne   Acts    of   1871 

and   1875  had    legalized    certain   ot/'erwise    illegal   acts,    and 

that  as    the   acts   complained    of  did   not   co^-'e  v/ithin    the   statutes, 

they   remained    illegal. 

Thus    it    appears    that   the  weigiit   of   authority    is   upon    the 
side   of    the   principle    that   combinatif'ns    among    workmen   to  dictate 
to    their  master  whon  he   should    employ  v/fcre    illegal   and    crirr.inal 
at    cocunon  lav",    and    were   not  rendered    legal   by   the   Act   of    6 
George    IV,    C.129.      The    real   reason,    however,    "-as    that    tne  tneang 

c--- 

(a)  IP   Cox   C.^.    316. 

(b)  61  L.cT.:^r.    9      16. 

(c)  65   L.J.^h.    601.    611. 
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Tliid   bringa   us    to   the    edaent  ial   point    in   our   Inquiry. 
Y'hy  v/ere   conb  inat  ion.5    of   t"ie    above    character    illerf^l   &-t    conraon 
law?        There    i.i    aome    evidence    of   a   judicial    opinion   tlmt    the 
means,    -   na^nely  strike. t    -   to  lie    (mployed    for  accomplishing 
the   purpose   of   the    combination  should  \e   re/carded   as   unlav^ful. 
Foi-   example,    Blackburn,    J.,    in  Hoi'nby   vs.    Close^        {lb'''/)  j 
•said:      Tui'ther,    I   think   this   society   is  constituted   for  an 
illegal   purpose The   .Tustioes   ha-'^e    found,    and   v;eie    justi- 
fied  in  finding,    that    the    object    of  this  society  was  to 
encourage   strikes."        This  view   recurl   as    late   as   139ci.        In 
Lyons   ^'S .   Wilkins,    decided   by   the   Court    of  Appeal,    Smith, 
L.    J.,    said:         "Prior   to    thct    date    (1671)    I   do   not    think 
there   can  be   a   doubt    that    a   strike    or    a  picket   v/ould    liave    teen 
illegal."        Kay,    L.    J.,    expressed   the    same    opinion,    and    then 
added:        "The    combination   of  a  number    of  persons    to   induce 
and    encourage   and   bring   about   a    strike  v/ould   also   have  been 
an    illegal  act .  " 

But   th.e   i-eal  reftson  for   this  hostility   on  the   part 
of  the  Courts v.as  more   fundamental.        V.'e   find    little   difficulty 
in  attributing  the    illegality  of   combinations    to   strike   or 
otherwise   to   advance   the    interests    of   labor,    not   to  the 
material  loss    inflicted   upon   the   employer   concerned,    but    to 
the    harm  supposed    to    result    from  their   activities   to    the 
public  at   large.        The   theory  that    such  combinations  worked 
injury   to   the    community  as  a  whole  was    thoroughly    in  accord 
v/ith  the   trend    of   pclltical   and    economic    thought    until   about 
the    end    of  the    first    third    of   the   19th  ce'^tury.        Old   Toryism 
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renft-i'ded  all   combinations   with  a  dread   ypiineinc      fron  _ 

a   lively  reTnem"brance    of  the  Keicn   of  Terroi'    in  Trance. 
At    a   latei-   period;^    econonic   thou/^ht    confirnied   thitJ   va{;ue 
distrust      of   conhinat ions    of   workmen  by  adducinc   the  Va^e 
Fund  Theory,   which  taught   that    labor   could    not,    by  any  effort 
of    its    own,    secure   a   larger   share   of  the    fruits    of   production 
th^n  the    natural  play    of   industr ial  'forces   would   aut onat ically 
set    aside   ao   a   fund    for    its    reconpense.        From  this    it  would 
follow  that   the   disturbance   and    loss   caused    by  sti-ikes  v;ere 
umaitigated   evils,    since   not    even  the  v/orkraen  themselves  were 
benefitted  by  the   ruin  which  they  brought   upon  the  business 
conmiuniT.y. 

The    change    in   the    legislative   policy   of  England 
tov/ard    industrial    combinations   did  not,    as  we  have   seen,    procure 
for    organised    labor  the    favor    of  the    courts',    ancf  their  enmity, 
based    largely  upon  the   abo-re   elements,    found   modern  expression 
in   the  doctrine   that    such   combinations  were    "illegal"  because 
in   "restraint    of   trade."  This   principle   received   its   first 

explicit    statement    in  Rex  vs.   ^farks ,    et    al-,        decided    in 
1802,   Comparing   combinations    to   promote  mutiny   and  sedition 
with  an  association   of  woi-kraen  formed   for  the  purijoses    of 
regulating  wages   and    of   compelling   other  journeymen  to   join 
it,    Lawrence,    J., said:      "Combinations    formed   for    such 
purposes   are   undoubtedly  highly  prejudicial    to   the   State,    and 
might   be   the   primary    object    of  the   a' tent  ion   of   the   legis- 
lature;   but    I    cannot    say   that    combinations    like    this,   which 
-f«r>       Dicey,    "Law  «2a  Opinion    in  England,"   p.    100. 
^4^.    -M-        3   East    157. 
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strike    at    the   root    of   the   trade    of   the    kinr';don    ,    nay   not   "be, 
though  not    oo  immediately,    yet   ultimately,    an  nischievoua    in 
their  c  onaequences,    and    in  the   event    "beget   a  danger   to   tlie 
c;tate    itself,    to   an   extent   beyond   the   power    of  the  coverniocnt 
to   repress . " 

As    long    as   the    courts   assiimed    that    lahor   comhinations 
v/ere   economicall2r  harmful,    the    restraint    of   trade   doctrine 
so  announced   was  never   judicially  questioned*      lint    as   time  v/ent 
on,    the  arguments    of  those  v/ho   contended   that   trade   unions 
had   a   sound   economic   Justification  began  to   attract    attention 
and   gain  support.        The  result   was    the    introduction   of  an 
element    of  doubt    into   the  minds    of  the   judges  as   to   the   validity 
of  the  restraint    of  trade   doctrine    in   its   application  to   trade 
unions   -   a   doubt   whio)!  divided   the   Court    of   Q,ueen's  -nench   in 
1869,    and    led   to   the    annulment    of  the  doctrine,    in  so    far 
as    it    raised   a   criminal   liability,    by  Act    of  Parliament. 
This   line    of  development    can  be    traced   through  a  trio 


of  leading  cases,    covering  the   period   from  1355  to   1369, 
and   culminat«<i 
passed    in   1371. 


and   culminat««i   in  the  Act    of   34   and   35  Victoria,    C.    31 


Q 


The    first    of  these   cases  was   Hilton  vs.    Bckersley. 
The   question  was   as  to  the   legality  of  a  bond   entered    into  by 
a  number    of  mill-owners   providing   for  concerted   action   against 
certain  combinations    of  v/orkmen.        The   Court    of   Q,ueen'3  Bench 
held   the   bonri    void   as    against   public    policy.        Crorapton,    J., 
said    (p.    52):     "I   think  that   combinations    like   those  disclosed 
in  the   pleadings    in   this   case  v/ere    illegal   and    indictable    at 


UJ^  -M         6   El   and   El.,    47    (1355). 
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coranon   lav;,   as    tendinc  directly  to    impede   and    Intf^rfere   with 

tlie    free   course    of   trade   and   manufacture Conliinat  iona 

of   this   nature,    whether   on  the   part    of  v/orkmen   to    increaje    or 
of  masters    to    lower   v/agea  we.-e   equally   ille/ral."        The   v/ords 
of  Lord   Ceimphell,    hov/e-'er,    shov;  the    influence    of   advancing 
economic   thought:         "I   enter  upon  such  consideration  v/ith  much 
reluctance  and   v;ith  great    apprehension,   v/hen  I   think  how 
different    generations    of  Judges,    and   different    Judges    of 
the    sane   generation,    ha^re   differed    in   opinion  upon   questions 
of  political   economy,    and    other   topics   connected  v/ith  the 
adjudication   of   such  cases."        But   he    finally   oaid:         "\7hen 
I   look  at   this   bond,    I  have   no  hesitation   in  concluding  that 
the   association  which   it    establishes    ought   not   to  he   permitted, 
and    that    the    enforcing   of   the   bond   will  produce   public  mischief- 
I,    therefore,    feel   compelled,    as   a   Judge,    to  declare   that    it 
is   void."        The  Court    of  Exchequer  Chamber  affirmed   the 
judgment    that    the  bond  v/as    illegal  as    in  restraint    of  trade. 

So  much  of  this    opinion  as   applied   to    labor   com- 
binations  was,    of   course,    obiter  dictum.        Sut    the   views 
therein  expressed  were   apr)roved  a  dozen  years    later    in  the 
case    of  Hornby  vs.    close,  which  was   directly   in  point. 

The   defendant    had  been  accused    of  embezzling  the    funds   of 
the   -nradford  Branch   of  the  United   Order   of  Boiler  ilakers   and 
Iron  Shipbuilders.        The    facts  v/er3    proved,    but    the   defendant 
urged   that   he    should   not   be   punished    'or   the    reason   that    the 
order  was    not    entitled   to  protection   as   a   J'riendl;/  Society 


Ui.  -far)        a   B.    Sc  S.    175    (1867). 
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under   3tat.    13   and    19     ^''iot  oria,  c    63,    and    for   the    further 
reaaon   that    it    was    illej^al  and    in   reatraint    of   trade.        The 
Court    of   Queen's   Bench  unanimnualy  accepted    thi.3   view,    holding 
that    the    otjecta    of   the   oociety,    aa   discloaed    hy    Its   rulea, 
were   those   of   a  trade  union.        Cockburn,    C.    J.,    cited   at 
lent:;th  Hilton  va.   Bckeraley,    and    concluded:         "Co  the    ruled 
of   this  Society  are    in  restraint    of   trade,    and    consequently 
illegal  by  the    law   of  the   land."        Slackburn,    J.,    thou^-ht 
that    "this   Society   is    constituted    for   an   illegal  purpose," 
nanely,    "to   encourage   strikes."        Tiellor  and   Lush,    J.  J., 
concurred,    holding  that   the    Society  was    in  effect    a  trade 
union,    an^'    hence    illegal.        All   expressly  declined    to   state 
whether  the    corah inat ion  could   be   prosecuted  as   a  criminal 
conspiracy. 

The    practical    hardship  v/orked  by  the    principle 
laid  do\^m    in  this   celebrated   case, lent   added   force   to  the 
unionists'    argunents,    and  the   influence   exerted   upon 
the   minds    of  the   judge   by  economic   discussion  upon  the   subject 
of   labor    combinations    is    strlkingl:/  shown  by  the   language 
used   in  the   case    of  Parrer  vs.    Close,        decided    in  1369. 
The    facts  v;ere    identical  v.'if''   those    in  Hornby  vs.    Close. 
The   defendant,    charged  with  the    embez/.leraent    of   the    funds 
of  the   Amalgamated   Society   of   '"arpentera   and   Joiners,    had 
been   released   by  the  ^J'ustices    of    the   Peace   because   they 
considered   that    the    Society  waa   a  trade   union  and    illegal. 
Its   rules,    pro^'ed    in   evidence,   nade    pi-ovision   for   strikes 
and    strike  benefits.        Upon   appeal  to   the   Court    of   Queen's 

V  /     -M-        10  B.    cc  S.    553. 
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Bench,    Cockbiirn,    C.    J.,    v;ith  whom  'icllor,    J.,    cone:  ur  red , 
took   *:he   narrow  ground    that    thia   case    came   v/ithin  the   principle 
of  Hilton  va.    Bckersley  and   Hornby  ^3.    Cloae.  Ke      lie  Id 

that    the   purposes    of    the   Society^   bein^   thoae    of   a  union,    it 
waa   not    entitled   to   protection.  The   policy   of   the    lav/   laid 

down    in  theje    caaes   he   declined    to   discuss.        He   admitted 
that    the   unions   had   found   defenders,    but,    "it   must    not, 
hov7ever,    be   forgotten  that   v/hile   sone   strikes  may  be   perfectly 
justifiable   to   enfox"ce  honest   and    just   denands,    others   may 
be    resorted  to    in   order  to   extort   unreasonable    exactions    or 
enforce   tyrannical  rules,    and    the    only  corrective  a/^ainst 
such  attempts    is    to  be    found    in  the    freedom   of   the   Jabor 
market,    which  it    is    the   purpose    of  these    combinations    to 
prevent .  " 

Hannen,    J.,    v.armly  disagreed   v/ith  the   Chief  Justice. 
He   denied  that    either  the   rules    or  the    interpretation  put 
upon  then   in  practice    shov.'ed    an    illegal   object    on   the   part    of 
the   Society,    unless    it   were    held    that    a   strike    is    alv/ays 
illegal;    and    this   he  would  not    allow.        Of   the    rule   providing 
that    striking  members    should   be   sent    to    other   localities,    he 
said:       "The  tendency    of  this   undoubtedly    is    to    support    and 
maintain  the    strike    for    a  longer   time,    and    so   to    increase    the 
chance    of  the   men   obtaining   the    object    of  the    strike.        This 
it    is   alleged,    is    in  restraint    of  trade,    that    is,    it    disturbs 
the   course   and   postpones   the   effect    of  competition  among   the 
meriy    which,    if   left    to    itself,    might    sooner   compel    them  to 


i;s9 


310  \ 

return   to  v/ork;    and,    therefore,    it    is    -contended,    i3    contrary 
to  pulalic   policy.        I   think  that   our   judgment    ought    not    to   be 
based    on   thifi    line    of    argument.        By  the   expreaaion   contrai'y 
to   public    policy,      I   understand    it    is  moant    that    it    is    opposed 
to  the   v/elfare    of  the   community  at    larce.        I   can   see  that 
the  maintenance   of   strikes  may  be    r^Tainst    the    interests   of 
employers,   because   they  may   be   tiiereby   forced   to   yield  at 
their   own  expense   a   larger  share    of  profits    or    other  a^^ivantaces 
to   the    employed,    but    I   ha^e    no   means    of   judicially   deterraining 
that    it    is   contrary  to  the    interests    of  the   whole   comraunity, 
and   I   think  that,    in   deciding   that    it    is,    and   therefore    that 
any  act   done    in   its   furtherance    is    illegal,    we   should   be   basing 
our   jude^ant   not    on  recognized   legal   principles,    but    on  the 
opinion   of   one    of   the    contending   schools    of  political 
economists.        Kayes,    J.,    "without   professing  to   know  much   of 
v;hat    is   public   policy   en   this    subject    at   the   present    tine,     " 
agreed  with  T-Tannen;    so  the   Court   being  equally  di^aded, 
the   appeal  dropped. 

Here   the   Court   broke   awa;/    from   its   former  position 
that    trade   unions   are    obviously  v.'ithout    economic    justification. 
The  doctrine    of  restraint    of   trade   as    formerly   applied   was 
sharply  attacked  by  two    of   the    judges;    and    those   who  upheld 
it    made   little    attempt   to  justify   it,    being   content   v/ith 
saying  merely  that    tii&t    they  were  bound   by  the    law  as    laid 
dov/n   in   former   cases.        Under  these    circumstances  we   need   feel 
no   surprise   at    the  provision  in   the   Act    of   1671    (c.31,    sec. 
2)    already  referred    to:    "The    purposes  of   any   trade   union  shall 
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not,    'by^readon  ncrely  that   they   ai-e    in    reatr&int    ^ '"   trade, 
be   deo-ned   to  he   unlawful   jo    aa   to  render    any  nenhor    of   juch 
trade   union   liable   to    criminal   prosecution   for    conspiracy 
or   ot'her;vi3e.  " 

The    foregoing  history  of  the   doctrine    of   reatraint 
of  trade   enables   us    to   see  very   clearly  that    in  holding 
illegal   all   labor   combinat iona   not    legalized  by   statute   the 
Courts  were   but    applying   the    old   principle   that    a    conbination 
to  do   that   T.'hich  amount 3   to  a  public    injury    is   a   conspiracy. 
From  this    it    would    follov/  that    combinations   to    c crape  1   an 
employer  hy  strike   to   limit   the    description   of   his    employees 
fell  within  the    terms    of  Lord  "f^enman's  antithesis. 

The    above    facts,    therefore,   warrant   the    conclusion 
that    at    no  time   has   the   law    of  England    ever  denounced   as  a 
criminal   conspiracy  c'.ny   c  ccibi  nation  whose  purpose,    remote    cr 
primary,   was   not    considered   as  being   in   itself  clearly 
unlawful. 


139   ?J 


to  be   em::'loyed    for   this   pur))ose-nriT>-f»ly,    a   Btrike-  v/<=>re    considered 

as    iliep:il.      This  was    the  view   taken  hy    the   Court   of   Ap,'P^l 
in  Lyons   vs.    ^llklns  (1898 ) .      Smith  L.  J.,    sai'':       "Prior    to    that 
date(l-(7l)    1   do   not    think   there    can   he   a  douht    t/iat  a   strike 
or    i  picket     ■ould   have   iDeen   illeenl,"      Kay  L.J.,    expressed    the 
same   opinion,    and    tnen   added:    "The   conihination   of   a   numl  er 
of   persons    to    induce   and    pn'-ounp;^   and   hrinp   ahout    a  strike 
would   also  hBi'<rfi  "been   an    illegal   act." 

This  hrin^'is   us    to    the   essential    point    in  our    inquiry. 
Why  was   a   strike,    and   hence   a   comhination    to    advance    the 
cause   of   dissatisfied    worknen  h.,-   resort    to   a   strike,    considered 
illegal   at   comTnon   law^      V/e   t-ind    little  difficulty    in  attri- 
buting   the    illegality    of    these  meas'res,    not    to    the  material 
loss    inflicted    upon   the   employer   concerned,    'cut    to    ^.le  harm  sup- 
posed   to    result   therefroT-i   to    the   coT'ir-unity   at  large.      The 
theory    that  sucii   combinations    were    injurious    to    tne   public  was 
accepted    as   an  undoubted    truth  by   political   and    the   economic 
thinkers   until    the   end    of    the   first   third    of    tne   nineteenth 
century.      The   school   o-^   old    To'^yisin  feared    all    combinations, 
especially   combinations   of   labor,    on   account   of    their   supposed 
tendency    to    overturn   tJie    existing      social   order,      j'conomic 

(a)  "The  public  opinion  which  sanctioned  the  Combination  Act 
(which  was  to  a  great  extent  a  Consolidation  Act)  consisted  of 
two   el en  en ts. 

The   fivst   element,    thout'-h  not   in    the   long   run    the  more 
important,    was    a  dread    o-^   combinations,    due    in    the  main    to    the 
then   recent  memories    o"^    the   Reifrn  of    Ten-or".      Dicey,    "La"'  and 
Opinion   in  jilngland?"   p.    100, 
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thought  Rave   ''ody    to    this   VTKue   -l^eelin^   o"   dreid   by  adducing 
the  wage  fund    theory,    v/hioli    tau*3;nt    tliat   l.Vnor   could    not,    by  any 
e'^fort  O'*'    its    own,    secure   a   larmier   siiare   of    the  fruits   of 
producti-n    tn'in    the   n-itural    olay   of*    industrial   forces    -oula 

automatically   set   aside    as    a    'und  for    its    reco^'pense.      ^rorr. 
this    it  follov/ed    tha"    the   disturhance   and    loss    caused   "by  strikes 
was    an  unmitigated    evil,    since   not   even    tne    workrien    themselves 
"benefitted   from   tJie   ruin  v/hicii   they  brought  u  )on    tne   business 
cot?imunit.y.      The    langunge   of  Lawrence,    J.,       in  Per  vs .   T^arks    et 
at    (1802)    possesses    a   deep   significance    in    this    connection. 
The    question  was   ivhether    th^e   Statute   37   Geor^je    111,    C,l,?3. 
making   criminal    the    administering   of   illegal   oaths  ,a   olied    to 
the   members    O"^    a    combination    to   rrsgulate  vages   and    to    compel 
othe>-  journei'men    to    join    it  "'ho    bad    administered    an   oath    to 
entering  members  bindinr;;    them    to  be    true    to    the   association 
and    not   to  divulge    its    secrets.        It  was    argued    in   >^ehalf   of    the 
defendants    that    tne   Act    applied    only   to    combinations    to   promote 
mutiny   and   sedition.      Lawrence,    J.,    said:    "Combinations   formed 
for  such  purposes    are  undoubtedly  highly  prejudicial    to    the 
state,    and   xight  be    the   primary   object   of    tne    attention   of 
the   legislature;    Tut   1   cannot   say    that   combinations    like    this, 
which  strike    at   the   root   of    the    trade   of    the  kingdom,    "ay   not 
be,    though  perhaps   not   so    immediately,    yet  ultimately,    as   mis- 
chievous   in    tneir   consequences,    and    in   the    event  beget  a   danger 
to    t   e   state   itsel-^    to   an   extent  beyond    the   povrer   of    the   govern- 
ment   to    repress." 

o 

(a)    6  East.    157. 
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OomlTinations    to   compel      n   employer  hy   a   strike    to    limit 
the   description   o"'  his    employees   '/ere    tniis,    during    the   first 
tliird    of    tije   nineteentli   century,    illep;al  "because    their   object 
WIS    to  he   accomplisiied   "by   the      use   o^    illegal   meHns-    namely, 
a   strike.      That   the    illegTlity   of    the  rr.eans   lay    in    ',Jie    nam 
inflicted   upon    tlie   pu- 1  ic   rather    than   upon     he    individual 
concerned    is    clearly  "brought   out    in  Farrar  vs.    CloBe^(l869). 
This    CDse  v;as   decided   duririj?   a    transition   period    in   econor.ic 
theory   regarding   lator    comniriationa .      The  hearing   o"^    this 
transition    is   shown  by    the    language   o-''  "Wannen,    J.    .      Although 
a   strike  nay   restrain    the   emdoyer's    trade, he   said,    it    is    not 
against   public   policy   unless    it  hurts    tiie    community   at   large.  y 

"But   1   have   no  means    of  judicially  determining    that    it    is    con- 
trary  to    tne    interests    of    tne   whole   community,    and    1    think    that, 
in   decidinp-    that   it    is,    and    therefore    that    any  act  done    in   its 
furtii'^rance    is    illegal,    we   should   be  basing   our   judgement  not 
on  recognized    legal   principles   but   on   the   opinions   of   one   of 
the   contending   schools    of  political   economists."      And    it   is 
extremely  significant   that   as    the   strike     gradually  came    to   be 
regarded   as   a  legiti.iate  weapon    in   tiie  h-^nds   O"^   d  issatis-f  ied 
workmen,    the    element   o"^   combination  as    the    principal   and 
then   as    a   secondary   ingredient   o'   c^-imes   growing   out   o^   labor 
disputes   lost,    its  prominence  and  finally  disappeared. 

■^rora   the   above  facts,    therefore,    the    conclusion  may  b«" 
drawn    that   at  no    time   has    the   law   ever  denounced    as    a   criminal 
conspiracy  any  c  onbination  whose   x)   rpose,    either   remo'e    cr 
proximate,    v/ts    not   considered    as   bp>ing    in    itsel""   clf=>Hrly   unlaw- 
ful. 

---0--- 

(a)         10  B.and    S. 553, 5^8. 


But   t}iif=   co'iclupion  stuudiiic;  alone   is   )»ot   a  complete 
dopcriotion   of  tixe   lecal   stcitue    of   c;oiauinat ioiit^   ar.ioi^;  workmen 
in  En,';la.id.      Tlie  attitude   of  the   cri  liual   courts   tov7ard   them  can 
be. easily   accounted   for  by  a  reference   to     the   Gtatuto?  -    es- 
pecially  tJie   Act   of   1375.      Thip   Act,    by  providing   that   a   co)u))i- 


be   punisliable   a^    a   con^u-iracy    "if  the    t^a\ie   act    coLr.-iittei.l  by  a 
one  person  wou]d    not   i^e  punirhixblo,    as   a   criiae"   clearly  renders 
i.MposL'ible   any   expansion  by   the   courts    of  tiie   orthodox   definition 
of  criminal  cons-piracy   in   connection  v/ith   industrial   oo;ibiiiationa 
At    the   saue   ti.ie,    t}ie    Statute   forbad   t}re   employraent ,    by   single 
persons,    or  by  coiabinat  ions ,    of   ,h   nu; 'bcr  of  t]:e  raore   violent    aid 
oppressive  fiiethous  usually-    resorted   to  by   fc-i.rikin^;  v/orloiien. 
TliUE    ar.iple  criminal  remedies   against   laV^or  coLibinations  have  been 
supplied    thi'oi'.gh  or^dinary   cliannels,    and   the   courts  have   oo.':Fe- 
quently  been  relie-^ed    of  tlie  necessity  of   extendin-   the   scope 
of  conspiracy,    in   order   to  restrain  the  nore   fla;,rant    acts    of 
l;^bor  unions. 

It  secus  certain,  hov;ever,  that  ire  Courts  in  En£;land  as 
olBew];ere  would  be  inclined  to  tahe  all  needful  neasures  to  pro- 
tect enployers  and  non-union  Men  against  ur.due  oppression,  v;hat- 
ever  rnicht  be  the  nature  of  the  specific  acts  dojie  i^or  the  pur- 
pose. Ho  amount  of  theorizing-  in  regard  to  the  inco:isister:cy  of 
punisiiinc  two  men  for  agreeinr:  to  Jo  th.at  v/hicli  a  si;i£;le  iiidivl- 
dvul  uay  do   v/it}i   impunity  v/ill   avail   ro   lon^;  as   public   opinion 

refuses   to   -tolerate  the    inflictioj;  upon   a  third  person  v/itliout 

of 

just  excuse  t'-.c  peculiar  hurt  wliich  oi;ly  a  number-  o^"  persons  act- 
ing in  combination  can  inflict.   T':e  current  morality  brands 
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pucli   condvict    ai^   v/roiici    ^^'^^^    its    .iud^^j.ient   cannot   "be   warped   "by 
lengthy   d  iscusDior.s   us    to   i'r.e   lef:alit:'    or   illef:ality  jJ^r  J?^  of 
the  uethods   employed .      In  defending  tre   v/ealcer  pereon   against 
a  "  "ressioj;   oa  the   part   of   comlDinationp    of  persons,    t}ae   courte 
2iave  pref erred, wliere  possible,    to  do   so   without    express   ref^'r^nce 
to   the   eleiaent    of   co::ibi:;ation  prei?e.':t.      V/lien   it   }iaF   rij^p^iare-^ 
necesr-ary,'  ]\ov;eVi^r,    tliey  have  no:,   hesi.atud  to   ai3?ert    openly 
in   so:ie   cases   tj^^e   fact    of   coia"binatio:!   raii--yp   a   lialility   where 
"before,    perhaps,    rio   liability   existed. 

Th.e    -hove   state'iente   find  ai'iple   confirmation   in  the   liistory 
of   t}ie    ele. 'ent    of   corfoiriation   in   civil   cat'es.      Tliis    i^    closely 
hound  up   with   certain  doctrines   relaxing;   to  jaalice    and    justifi- 
cation,   c    orief   account    of   v/hich  r.iust    precede. 

After   the  passaf-e    of   the   Act    of   6    G-or^e   4,    c.    129,    le-c,l- 
i2ing   a.7-ree:.ie;;ts   to    strike  for   certain  enuraerated   purposes,    the 
opinion  "oegan   to   find    currency  that    tlie   lawfulness  ycl    rion   of 
conhinations    of   laoor   in  general   depended  upon  their   real   ohject. 
This   first    appeared    in  Re;;,    vs.    Rowlands  ^^^  (1051)  .      Speaking 
of  a  Gonhination  aiiong   v/orla.ien  and    others    i       obtain  a   raise    of 
ua.:es,    Erie,    J.,    said:    "I    consider  the   lav;  to   be   clear   only  to 
that   point  —  v/hile   t'ne  purpose   of   tlie   conbination   is   to   obtain 
a  bejiefit   for   tlie   parties   '.;ho   conbine— -a  benefit   v/h.ich  by   law 
they  can  claim.      I  make   tjiat   remark,    because   a   coiifoination   -ror 
the  purpose   of   injurin;;^  another   is    at    once   a   coi.ibi nation   of   an 
entirely  personal   ivt-'r',    an-i   tlie   lav;    allowi-    •   •  •■-v-^   + -^   ..oxi.— .« 

_-_  0--- 

(a)         5   Co::   C.C.    ..;.6,    ^-60. 
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for-  tlie  iA<rpoee  of   obtninin,;   a  lawful   benefit    to   tliem^elveB, 
i:ivo!j?  110   aaiiction  to   cor.ibiuatious   v/hicli  }iave  for  tlieir   iiiUiicdiate 
purjjose   the   injury   oi-  Jiurt   of   aiiothur."     The   Hcmie  prinoiple   was 

stated,    t}iou{:h  without  Trent ibm   of  t]ie   eleraent   of   combination, 

(a) 

in  7arrt;r-  vs.    Clof^e        (loG9)  .      Hajiiien,    J.,    said   tliat   tlie   legal- 
ity  ov   illegality   of  a    t-trike    "r.iuct    depend   on  the  neane  by  wliich 
it    is    enforced,    aiid    its    objects."      It  uay  be   criiiinal,    or    il- 
legal,    "or   it   .iay  be  perfectly   iiuiocent,    as   if   it  be   the   result 
of   the  voluntary   coubiuation  of  the  uen  for  tiie  purpose    only  of 
benef itin^'i"  theraselves  by  rairin-   their  waccs,    or   for  the  purpose 
of   co:njjellin  •:   the   fulf  illrrient    of   an -enf^acetient    entered    ii:to  be- 
tween  employers   and    G;:ij^loyed ,    or   any  other   lawful  purpore." 

IJov;  when   cacee-   grounded   upon   acts    dor.e    or   threatened   by 
conbinationr;    of   labor  becan  to  find    their  v;ay   into    the    civil 
courts,    ohe    doctrine    of   justification   was   called   upon  to  play   an 
important   part    in   fixing   the   liability   of  the    defendants.      Tlie 
doctrine  began   to    develop   that    certain  acts    causing   daiiace  v/ould 
be   actionable    if    done   for    a  purely  ualicioL.s   .uri-ose,    Wjiercas 
the    sarae   acts   would   not    give   rise   to   liability   if   a   le?:al   justi- 
fication  could   be    shovm.      The  Most    influential   cases   upon   tlii? 
point   v/.rre  Teuporto..  vs.   Russell      (1893)    and   the  'loful   oteau- 
E-iip   Conpa..y  vs.   ncGregor'"    (1392).      Tlic   viov/s   there   e::press-.d 

tool:  root,    and    for  a   tine    seemed    destined   to   attain   promin.-^nce 

(d) 

in  the  field  of  l,.bor  la:;.   T'liut- ,  in  Curran  vs.  Trealoa-  en, 

(a)  10  E.  and  C.  553,  566. 

(b)  62  L.J.q.B.  412;  (1893)  1  n,!..    715. 

(c)  'ilUJ.q.B.  295;  5t  L.J.Q.i  46{:i;(l892)  A.O.    25. 

(d)  :i  L.J.'^C.  9. 


1.19 


(1891)  ,    wjicvein    it   wap  lield    tliat   a  strike   to   cause   t'-ie   clisc)")arf:e 
of  non-union  ncn  was   not    intiuiidation  v/ithin  the   terms   of   the 
Act    ol'   lo75,    eec.    7,    it    '..as    inti;i!ated   that  had   the   proof  Ehovm 
a    "laaliciouE    cont^i^iraoy "    to    injure,    or    "malice    in   fact",    the 
aci.s   of   the   defendants  Jui-lit  have  "been   irdictahle    and  aotionahle. 
In  Trolloj'(3   yj- .   Lonc-on  Eldg.    Trades  federation      (lo95)    an   ir.- 
, junction  v;at--   f!:ranted   against   the  hlack-liFtinf;   of   certain  non- 
union raen  and   non- strikers ,    vpon   the   authority   of   tiie  !Io;Tttl   'Jase. 
Kekev/icli,    J.,    said:    "Their   ov«i  Toenefit   was,    of   course,    one    of 
t}ie   ohjects    of   their  action,    ai.d    it   was   to   sorae   extent   -    to  use 
a  philosophical   expression  -    tiis    'final    cause'    of  their   action. 
But    it    was  not    the    only  cause,    and   I  have  no   doubt   fror-i  the   evi- 
de.'iCe  "oefore  ue   that   another  motive,    and   the   principal   and   pri- • 
vrnry  rio'.iYe ,    v/ar   to    injure   the   workiaen  mentioned    in  the    'Black 
List'    and    3lso  Hessrs.    Trollo,  o    and   Sons,    and   to  prevent    then 
from  carryin.f^   on   their  lav/ful   tra'e   or  husiness  v/itj\  that   free- 
dom which   is  the  privilege    of  Enfilij-lrnen,      That    seens  to  me   to 
he   the   direct    ohject    of  the  defendants'    procedure,   and    is   there- 
fore,   aocordinr-   to  Lord   Field,    actionable."      And    in  Lyons   vs . 
^Vilkins      (1898),    IJorth,    J.,    f^rante'd   a   prelii'dnary   injunction  re- 
strai-.inn  the   defendants  "from  ;naliciously   inclucin:.;    or   con:-piring 
to   induce  persons  iiot  to   enter   into   contracts   v/it}i  t}'.e  plain- 
tiffs".     He   said:    "If  you  have   to   forwax'd  your   own   interest   by 
destroyinf^   t'-e   ri^V-t's    of      others,    it    seems   to  lae   that    that    is 
express  /.lalice."      Thir   jjortion   of   the    injunction,   ];o;ever,    v/as 


(a)  72  L.T.    ..42. 

(b)  65   L.T.Ch.    601,    6C4. 

(c)  77   L.T.    heu.    "'.S.    717, 
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(a) 
reason,  c-s  stated  by  Byrno ,  J.,   heiL^:  "It  v/as  conceded  "by  the 

plnintiff  fl  that  they  could  not  tucc  ed  Vinlerr  they  could  show 
malice:  aad  it  ig  thu  l;iv;,  as  finally  determined  by  t}ie  House 
of  Lords,  that  t}ie  existei.cc  of  a  lualicioun  jnotive  cannot  in 
such  a  case  as  tliis  render  unla./ful  an  aot  or  acts  other-v/ipe 
lav^-ful". 

The  above  doctrines  'j/ere  such  as  to  enable  the  courts  to 
interfere  upoij  the  f;round  of  malice  v/ith  many  acts  derivir^g 
their,  fomddcible  character  froii  the  nuubers  engaged  in  then, 
without  express  reference  to  the  eloi-ient  of  conbination  itself. 
But  the  decision  in  Allen  vs_.  JFlood  that  a  nalicious  '•lotive 
cannot  tratisforia  an  otherwise  legal  act  into  an  i;ctio:;able  fivonr 

closed  this  avenue  of  redrers.   The  resuli.  was  the  unaniraous 
iioldinc  '<-'y  the   House  of  Lords  in  Q^dnn   s .  Leathern  that  the 
wrongful  and  malicious  inducement  by  persons  acting  in  concert , 
of  the  plaintiff's  cut^toniers  and  servants  to  cease  dealin,^  vath 
him,  was  actionable,  in  si ite  of  the  decision  of  Allen  vs.  ?1 o o^ . 
One  of  the  distinctions  drav;n  between  the  tv/o  cases  v;as  the  fact 
th:-t  the  present  case  v;as  cliaracterized  by  the  element  of  con- 
spiracy v/hicli  had  been  lacking  in  the  earlier  ca^e.   And  several 
of  the  judges  expressly  stated  that  an  individual  v-.ay   do  certain 
acts  which  a  combination  may  not  do,  because  the  effects  of  con- 
certed action  are  iuuch  more  dangerous,  coercive,  and  alarming 
than  those  of  in:i.vidual  action.   A  grain  of  gunpov;der  is  harm- 
less, v/hei"eas  a  pound  is  oestrxtctive. 

---c--- 
(a)    6  7  L.J.Ch.  583,  ^o5. 


144 


This  principle  was  ai.>jroved  in  tiie  later  careB.   In  Giblan 

vs.  N  a  tij)  n  a  1  An  a  l^ar.iat  e  d  Lauorevs  '  Union  of  Graut  Brita  in  and 

(a)" 
_Irelana   (1903)  ,  i :  was  applied  to  a  conbination  aiaonc  trade 

uniori  ofi'icialri  to  prevent,  by  callinc;  f-:trikeR,  a  person  from 
obtaining  eruplOT,':!nent .   In  South  C/ales  _:Tiners'  Federation  yv, 
Gla]:iorr;an  Coal  CoLipan:/!"^  (1905)  ,  Lord  Lindley  expressly  said: 
"It  is  useless  to  try   to  conceal  t.ie  fact  that  an  organized  body 
of  rion  worlcin;;  together  can  produce  results  very  different  from 
f  o?e  vrh.ic':  can  be  produced  by  an;-  individual  v/ithout  assistance. 
■":or cover,  la'.vs  adapted  to  individuals  not  acting  in  concert  v/ith 
others  r^iquire  nodification  ai^d  extension  if  they  are  to  be 
applied  v/itli  effect  to  large  bodies  of  persons  actin;^  in  con- 
cert.  The  English  law  of  conspiracy  is  based  upon  and  justified 
by  this  undeniable  truth."   And  the  House  of  Lords,  in  Sv/ecnev  _ 
vs.  Coote*^^  (190V")  ,  the  latest  case  involving  cojiibinat ion  brought 
before  it,  was  careful  to  decide  only  thai  the  evidence  was  not 
sufficient  to  support  the  allegation  of  a  conspiracy  to  injure 
the  a.-,  ellan-c  in  lier  business  and  employment.   The  Earl  of  T'als- 
bury  went  so  far  as  to  intimc.te  that  t".ie  case  .  ;i,  ht   e  otiier'.vire 
with  a  coubinatxon  to  procure  lier  disviiissul  on  a;;co;.nt  of  person- 
al objections,  ill-will  or  spite. 

The  result  of  these  and  other  caaes   ^was  an  agitation  by 
trade  unionists  which  led  to  the  pat'sage  of  the  "Trade  Disputes 
Act,  190c)"  6  Edward  7,  c.  47.   In  tliis  a';t  tlie  attempt  is  made 
to  reverse  the  principles  laid  dovm  by  the  courts  in  a  nv.   or  of 
0 

(a)  (1903)    2  K.B.    oOC  jCourt    of   Ap^-j.ls. 

(b)  7-i  L.J. K.B.    525.   Ifouse    of  Lords. 

(c)  (1907)    A.C.     :^21. 
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previous  decisiont^  i:i  vvhich.  they  }iad  endeavored  to  protect  non- 
union Men  and  enployers  froja  undue  interference  by  t}ie  unions. 
That  lia-Qility  sliould  arise  froin  co/icerted  action  is  negatived 
in  tiiesc  words  (Sec.  1^:  "An  act  done  in  pursuair  e  of  an  a^rec- 
mant  or  cornbinar.ion  by  two  or  nore  i^ersoiis  s:iall,  if  'one  in 
conte.ujlation  or  furtherance  of  a  trade  dispute,  not  be  action- 
able unless  the  act,  if  done  withovt  any  such  acreenent  or  com- 
bination, would  be  actionable." 

This  statute  is  the  culmination  of  the  attempts  made  by 
the  Legislature  in  Exvjland  to  deal  v/ith  acts  done  in  the  course 
of  the  struggle  between  capital  and  labor,  v/ithout  ref^ard  to 
the  element  of  corabiaation.   Hnv  it  will  be  judicially  inter- 
preted cannot  be  foretold,  as  no  case  of  the  proper  character 
has  as  yet  coae  before  the  courts.    »7e  may  venture  the  opinion, 
however,  that  even  this  Act  need  not  have  tiie  effect  of  re:.ioTing 
all  safeguards  a^jainst  o^.^jrcssi'  e  measures  wljich  derive  their 
efficacy  fro^i  the  numbers  of  the  persons  cooperating  to  employ 
them.   The  courts  in  the  more  recent  cases  have  sh.ovm  a  disposi-- 
tion  to  regard  chiefly  the  nature  and  effects  of  the  acts  done 
in  concert,  and  to  notice  tl:e  coibination  only  ii  so  far  as  it 
invests  certain  a.ts  with  qualities  v;hich  individual  acts  do 
not  possess.   Prom  this  it  wo.ld  follow  that  if  a  sin^^le  person 
were  placed  in  a  positioji  v;hich  enabled  liim  to  wield  tiie  com- 
bined pov/ers  of  a  nulti:ude,  he  sliould  be  subjected  to  a  proper 
degree  of  legal  respo^isibility  for  his  acts.   And  evidences  are 
not  wanting  that  the  courts  may  take  this  view.   In  cuinn  vs. 
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Leather!      (l90:j)    Lord  Roborlsoa   said    i;i   tenas    that    if   one  Lian 
could   havG   done   what    tho   co  iLi nation   did    in  that    cape,   }ie   would 
"le   ciYill:,    liahle.      So    in  Gibliai  y_i>^,_  jlational   Araalga-nated   Labor- 
ers'   Union   of   (rreat  Britain   and    Ireland         (1903)    Komer,   L.J.    ex- 
;jressed   the   opinion  that    if   one  person  had   the   ;i.eculi7ir  pov;er 
and    iariuencd   to  prevent    a  riac:  f  ron    >^ettinc   v/ork,    jiis    conduct 
m   £0   doin,-;  v/ithout    justification  v/ould  be    an   act io-'ia"'  le   wrong  - 
"such   an  unjut-'tif iable     lolastation   of  th.e  uan,    t-'ucii  an   iriproper 
.;nd    inexcusable   interference   v/iiji  the  man's    ordinary   ri,~hts    of 
citisonsliip   as   to  inahe   that   person   liable    in   an    ::;ction."      Mow 
this   principle    in   rub?tance  ;jeans   nothing  r.iore   than   that    certa:.n 
acts    of   a  hanaful   and   coercive    cliaracter  ::;ay  not   be   performed 
v;ithout    justification   either  by   one    or  by   a   coinbination   of  per- 
sons.     And   as   lon^   at    only   the   results    of    specific   acts   are   re- 
garded,   this   position  wolIc:    not   be    in  any  v;as  affected  by   f.ec.    1 
of  tj:e    "Tr:..de  Disputes   Act,    1906",    in   s^jite    of   the  undeniable 
truth  that    the   acts    com, Lined    of   derive   their  peculiar   qualities 
from  tlie   number   of   the   persons   who   perfona  f..em. 

It    would    seem,    therefore,    that    in  future   trade-umoiirts 
ill    oe   able   to   secure   CJ^eater  freedom   of   action   against   their 
opponei.ts    only  by  -.leans    of   Statutes    expressly   le.-alizinc   their 
acts   regardless   of   certain   effects   produced   by  then  uj) on    other 
por^ons.      The   element    of   injuria  must  be    extracted   from  the   dam- 
ar^s   inflicted.      But   this   will  prove  fX  difficult    task  as   lonf: 
as   the   courts   are    inclined    to  place   restrictions   u].on   the   activ- 
ities  of  the  uniojis.      T^ie   jud^-es    sjiow  a   v/illinf;ness   to   create 

0 

(a)  70  L.J-.P.C.    95. 

(b)  (l.Oo)     2  K.B.    600,    olo. 
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nev;   rif-hts    in  behalf   of   individuals  which  aa:'   -lot   be    infrinr^ed 
by  the   acts   of  their  enenios   in  an   industrial  dliBi>ute.      Thus, 
in   r.he  Trade  Disputes   Act,   Parliaj'ient  has   been   induced   t'.'   declare 
that   an   act    done   in  furtherance   of   such  disjutes    shall   not   be 
actionable    "on   tlie  i'round   only  tliat    it    indi.ces   sorie   other  person 
to  break  a   cor.tract    of   emploj-^neiit ,    or  that    it    is   an   interference 
'.vith  the   trade,    ousiners,    or   'inplo^.T.ient    of   so:ae   other  person, 
or  '.vitii  the   rir'Iit    of   so;^e   other  person   to  dispof-e   of  his   capital 
or  his   labor  as  he  will."     Unless   the   courts   change  their   atti- 
tude,   -lowever,    even  this   d3claration  nay  not   be   sufficient. 
Tliey  May  hold   that    the   acts   complained    of  violate    otiier  rir:}its 
so   fundai'iiental    (e.  -.    the    "ordinary  rights    of   citizenrhi,  ")    tliat 
Parliament  mi;:ht   Inesitate   lon.^;  before   givia-   to   trade  unions 
free   leave   to   disre;-;ard   them.      It   appears,    therefore,    t}iat   until 
t":e  i.olicies   and  vaethods   of   the  unions   shall  have   secured    a  full- 
er  endorsement   by  public   opinion,    non-union  men   and    others   will 
continue    to    enjoy  a  tolerable   decree   of  j^roteotion   frovi   at    least 
the  .nore   fla;;rant   varities   of   interf ere^ice   and    oppression    on  the 
part    of   oi"ffanized    labor. 


143 


NOTES 
CirAPTRR  1 

Mote   1,    (p.    2)  Thii«    conclusioii   is    strengthened   by   the 

fact    tliat    tlie    "villanous   judgeraent",    suhsequently  rendered 
against    conejii-ators    convicted    at   the   suit    of  the  Kinc,    If 
given  hy  no   statute,    and   v/ar   believ   d   by  Lord   Coke  and   Serjeant 
Hawkins   to  }iave  been  derived   fror.i  the   coiirjon  law. 


Coke,    '6     Inst,,  cap,    66,   p.    14:3;    cap,    101,   p,    222. 

Hawkins,    "TPleas   of  the  Crown,"    (Ed,    17o2)  ,   Bk.    1,    ch.    72,   p.    193. 
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CHA1^T]<]R   I 

Note  2,  (p.  4)       We  can  readily  conjecture  why  the  fact 
s}ioiild  be  so.   Froia  the  very  earliest  times  the  law  of  Enc-- 
land  had  always  been  particularl;,.  severe  in  denouncing  false 
accusations  in  a  court  of  justice.   And  the  newly-founded 
supremaci/'  of  the  royal  over  the  conu.iunal  courts,  which  had  be- 
co!>ie  nearly  couplete  during  the  reigns  of  Hem-y  III  and 
Edward  I,  doubtless  heightened  the  enor.:ity  of  these  offenses. 
The  iraproved  methods  of  procedure  in  the  King's  courts,  the 
increase  in  litigation  caused  by  t"  e  restoration  of  order  and 
the  establis.nnent  of  a  re^'ular  judicature,  and  especially  the 
rigor  and  effect  with  which  the  judgements  of  the  courts  were 
enforced  vvould  naturally  render  false  accurations ,  vexatious 
suits,  and  fraudulent  perversions  of  justice  not  only  /.ore 
frequent  but  also  far  :aore  serious  than  they  had  fonnerly  been. 
The  oriainal  la.;  was  harsh  in  its  treatnent  of  suspected  fel- 
ons, and  was  not  as  solicitous  as  it  is  now  t}iat  the  accused 
should  be  given  every  chanoe  to  prove  his  innocence.   Hence,  a 
perversion  of  the  new  process  of  indict-Tient   v/ovild  furnish  a 
ready  means  of  paying  off  an  old  grudge.   The  r.iultiplicat ion 
of  cases  of  this  Vcind  woulH  soon  attrarjt  the  attention  of  the 
judges  and  riake  then  desirous  of  finding  so:ne  raethod  whereby 
this  emplo2,':nent  of  ti:e  uachinery  of  the  law  as  an  engine  of 
oupressio?*  Migiit  be  stopped.   Mow  sucii  enterprises  almost  always 
require  the  oo- operation  of  a  plurality  of  perfon.ierr.   Hence, 

t'.e  judges  wo. Id  soon  obser-.-e  tliat  the  false  prosecution  mi^iit 
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the 
"be    in   some   degree  hindered   "by   an   interference   witii   ori^^inal 

coM'biaa'.ion.      In   t}ii?!   way,    the    conrpiraci''   woul:!    in   tine   come 

to  be    considered    as   at    least   an   eler^iont    in   the   offense,    aiid 

punislied   as   such. 


151 


NOTES 

Note  3.  (p.  7)       Tliat  even  t]ae  cri  linal  law  punisliod  -jon- 
spiracy  only  after  the  perforrnance  of  aji  overt  act  is  rendered 
a_  })riori  probable  by  Vac    fact  tliat  until  about  the  tirae  of 
Kin;:  Cliarles  II  the  lar;^e  uajority  of  the  conspiracy  cases  in 
tjie  books  are  civil  action;.-  for  da:aaf:es.   In  the  nature  of 
things  t"ie  i'l^  ortance  of  the  act  done  nust  be  greater  for  the 
purposes  of  a  civil  suit  than  the  lere  combination  to  do  it. 
The  influence  of  this  principle  if^  seen  in  the  rule  that  a  writ 
of  conr'piracy  would  no\.    lie  unlesp  the  plaintiff  had  been  act- 
ually accused  of  a  felony  hefore  a  co'npete-it  tribunal  and  lef-;- 
ally  acquitted  by  t  .e  verdict  of  a  jury,  Ar,    t}u--  crivdnel  law 
of  conspiracy  closely  followed  the  principles  worhed  out  in  the 
civil  courts  touohinc  other  aspects  of  tl.e  offense,  the  in- 
fluence of  this  great  principle  also  must  iiave  affected  the 
attitude  of  t'e  crimiial  courts  toward  the  same  riatter.   It  is 
profoundly  significant  that  when  the  criidnal  law  governiMF; 
unlawful  cornbinations  began  to  widen,  new  cases  were  brought  in 
under  the  narie  of  confederacy.   Por  nany  years  "consjiiracy"  had 
tlie  technical  neaning  assigned  to  it  by  the  civil  courts  in 
connection  witii  cases  arising  u^on  writs  of  conspiracy. 
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"ilote   4.    (p.    o)  Bigelow,    i      liis    "cHt?es    on   tlie  Law   of  Tort", 

(p.    ::il)  ,    speaks   oi*  this   act   as  'laviu;';  been  ijassed    "about    tjie 
scuae   ti.'.ie"  witii  t}ie    "/j-ticull    super  Chartas".      Itali';iziiic  t}ie 
phrase   xa  t}ie   writ   giv.in    ■..;/   the   i\yc iier   act    "secuii Jom  ordinatio^n- 
em  nostrajn.  nuper  ijide  provisain" .    he   cojitiuves:    "Pron  this    it 
appears    that   t}:is    stat.  te    (whici:   is   clarsed    a   ong   those   of  un- 
certain  date)    vrar    subsequent    to   that   of   the    21  Edw.    I,    en6   tliat 
tlie   first    act    above    '.'entioned  war   designed   to   afford    a:;   asiple 
private  remedy  to  t}ie   person  aggrieved,    as   v.-ell  as   a  public 
prosecutioii". 

The  bettor   opinion   seeras   to  be,    however,    t-iat   this    ord- 
inal.c-3   is   not    u   nev;  enacti-^ent ,    but    ^n  inexact    transcript    or   re- 
production  of  the    21  Edw.    T,    with  the   addition    of   a   specific 
writ    subsequently'    devised.      Islone   of   the   other  authorities  men- 
tion any   ordinance  passed  between  21  and   28  Edw.    I.      The    instna- 
Eient   under   discussion   states    only   that    the  King    "hath   cocLMan-'ed" , 
e-oc:    it    does   not    direct   anytliinf;;   to  "be   done,    beyor.d   saying  that 
"sucli   shall  be   the   writ  uade   for  t^iem."     Tlie   contents   of  the    in- 
strument  are   practically   identical  v/ith    uhose    of    21  Edw.    I,    ex- 
cept  for  the  writ.      So   one   is   forcer'   to  conclude   that   this    in- 
stn.ment    is   nothing   but    a  recital   of  th-j   Act.    of   21  Edw.    I, 
acconpanief?   by   a   definite   writ    oo  be  used    i:.   the  premises. 

On  the    dates    of   there    ordinances,    see   notes    in   1   Stat- 
utes  at  Large    (Tomlins  Ed.)    pp. 
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Note  5.  (i^.lO)      Of  tiiiF  statute  Jitslierbert  saj'-s:  "There 
is  also  another  writ  oT  conspiracy  'A^aicli  is  «;iv;n  upon  the 
statute  called  Articuli  saper  Chartas,  28  Ed .  1,  cap.  10, 
which  writ  shall  "be  directed  unto  the  justices  of  assize  to 
enqi-.ire  of  tiie  coiiSpiracy;  and  tjie  v/rit  shall  ne  suc/i: 

"The  Kins  to  his  beloved  and  faitliful  //.  of  S.  and  his 
corapanio.is ,  etc.,  assigned  greetxjig:  wlieroas  ar.ion/-  other 
articles  '.Yhich  Lord  Edward  f o  r^ierly  king  of  Eiicland  our 
grandfather  granted  for  the  a:aendnent  of  the  estate  o^  his 
people,  it  is  ordained,  that  of  conspirators,  false  inf oraers  ,-•  •■ 
(etc;.,  follo'.7ing  the  s^hstaace  of  the  statute)...  as  in  the  art- 
icles aforesaid  is  aore  fully  contained:   We,  willing  that 
the  said  articles  in  all  things  to  he  inviolably  observed, 
connand  you  tliat  liaving  looked  into  the  ordinance  aforesaid, 
you  further  willinglj'  do,  at  the  prosecutio.n  of  all  and  sing- 
ular persons  coiuplainin,:  before  you,  that,  which  according  to 
the  form  of  the  ordinance  aforesaid  sliall  be  fit  to  be  done, 
vVitness,  etc. 

"And  upon  that  jie  shall  have  an  alias  and  pluries ,  and 
attach^ient  aguiiist  the  Mayor  or  sheriff,  etc.,  if  tiiey  do  not 
according  to  the  writ  sent  unto  then,  or  return  the  cause  wliy 
they  cannot  do  the  same;  and  it  seeuetli  reasonable  that  tiie 
party  in  prison  siioiild  have  an  action  upon  tiiat  statute  agairist 
the  recognizor,  if  he  find  Jiiia  not  bread  and  v/ater  in  prison, 
etc.,  accordin-"  to  the  statute." 

Ue  :Jatura  Erevium,  (9  .Jd .  ,  1762),  f.  116. 

No  case  is  cited  referring  to  the  statute,  and  there  is 
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Mote   5.    (p.    10)  Of   thit-    statute  Pitz]:erl  art    Payy:    "There 

is   alpo    anot}ier   v;fx i,    of   conspirac:/    wliicli   is    ;.-iven  upon   t,he 
i--tatute   called    Articuli    super  Chartas,    28  Ed.    1,    cap.    10,    wliicli 
v;rit    s}iall  "be   dirtjcted  uiioo   tlie    justices    of   assize   to    enquire 
of   tlie   conspiracy';    a.-ic'   the   writ    shall   be    sucli.: 

"The  King   to   his   "beloved    i-;nd   faithful    .Y.    of   C.    and   his    com- 
panions,   etc.    assif;rM,;d    ^reeti.'ig:      whereas   aiionf-    other  articles 
which  Lord   Edward   formerly  king   of  England    our  grandfatiier 

granted   for  the    uuriendjiient    of   tiie   estate    of  his   people,    it    is 
ordaiiied ,    that    of   conspirators,    false    informers,    (etc.    follov/- 
ing   the    substance    of  the   statute)    as    in   the   articles   aforesaid 
is   :  ;ore    fully  contained:    .Ve ,    willing  th..t   the   sai  i   articles    in 
all   thirif-'s   to  be    inviolably   observed,    comrnand   you   that   having 
looked    into   the    ordinance    aforesaid,   you   furtlier  willingly   do, 
at    t}ie  prosecution    of   all    and    singular   persons   conplaining   before 
you,    tliat ,    whicli  accordinc   to   tlie   form  of  tiie    ordinci.ce   aforesaid 
sliall  be   fit   to  be   done.      jTitness,    etc, 

"And  upo.    ■>.hat  he    shall  liave   an  alias   and   pluries,    and 
attaclir.ient    against   the  iiayor   or   sheriff,    etc.,    if   th?":'   uo   :.ot 
according   to   the   writ    sent  unl,o   them,    or   return  the   cause   why 
they   cannot    do   the   same:    and    it    seerncth   reasonable   that    the 
P   rty   in   prison   sliould   have   an  action  upon  tliat    sti.tute   against 
the   recognizor,    if  he   find   liiii   not   bread   and   water   in   .rison, 
e^c. ,    accordin  ;  to   the   statute." 

De      Nat   re  Brevium,    (9  Ed.,    176C)    p.    116. 
llo   case   is    cited   referring   to   the   statute,    and    tiiere   is 
inn 


NOTES     (5) 

r.ot}iinr   to   siiow  the  nanner   in   vihir.h   it    operated    in  practice. 
Its   in^iortance,    if   it    ever  had   any,    v/a;=   douTitleHS   destroyed   by 
the   deoade:ice   oT   tlie   civil   action  of   conspiracy.      After  tliis 
had   been  displaced   by  the    action   on  the   case,    si  its   for   dar.i- 
ages   cause]   by  false   accusatii^ns ,    etc.,    wei'u  brou/fnt    in  tlie 
aore   flexible   proceeding,    wliile   prosecutions   for  consj/iracy 
were   begun  by   indict?jent    or  laf oi-Liatiux.      T}ms   the    older    'jro- 
cedur3,v7hich  partool:  of  the  nature  both   o^:"   a  civil   and    of  a 
criMinal  renedy,    vrar^  left   no    spliere   in  which  it   could    operate. 
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>Iote   o.    (p.    11)  Upon  j>Iovember  27,    13:-;0    (..  Ed.    3)  ^^^  a   vJ.v.t- 

ute   v/as   passed    extending  t]ie   criminal   rer.:ed:'   for   conspiracy. 
This   act   \;ill  be   diPCUFt-ed   presently,      fourteen  yeart'   lator    (A.I). 
1344),      'it    v/as    declai-ed   that    exig'-intr    should   be   av/arded   atje-inst 
"co!iP:  iraLorj? ,    conf  ederators    and  naintainers    of  false    quarrels." 
In  the   severi-cli  year   of  Henry  V/^'tlie    civil  remedy  was    improved 
by   an  act    directing   that,    on  account    of   the   frequency   of  irose- 
cutions   by  consiirators   for  feloi-.ies   alleged   to  Jiave    co-ciiitted 
"in   a  place   v/here   ther-e   is   none    such,"    justices    sliall   notice   ex 
officio  whether  there   is  any   such  place   as   that   najaed    i.i  ti  e   ap- 
peal   or  indictment;    and    if  no'c ,   t]ie  process    shall  be  void,    the 
accused   shall  have   writs    of   conspiracy   against    their    "indict ors, 
proci rers    anJ    conspirators,"   and   theye    shall  be    also  punished 
by  iriprisonraent ,    fine    ajid   ranson  for  the  benefit    of  the  King. 
This   act   was   continued  by  St.    9  Ken.    5,    St.    1,    (A.D.    1421),    and 
made   perptual  by   St.    IS  Hen.    5,    c.    12    (A.D,    14.:.9)  . 

By   St.    6  Hen.    cap.    1    (A.D.    1427),    reciting   that  many 
people   are   falsely   indicted  by   consi-drators ,    t}ie   tirae  witl-iin 
v/hich  a   capias   is   returnable   j.nd   an  exigent   av;arded   is    extej.Jod    , 
and  the   capias   is   issued  to  the    sheriff  of  the   county   in  which 
tlie   crirae   was    alleged    to  be   cor.cnitted,    as   v/ell   at-   to   ti.e    slieriff 
of  tlie   county   in  which  the   accused   resides. 


(a)  f3t.    4  Ed.    3,    cap.    11;    1    ?.t .    at   L.    (Ruff]iead)    p.    204, 

(b)  St.    18  Ed.    3,    Stat.    1. 

(c)  St.    7  Hen.    5;    1   St.    at  L.    510. 
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Finally,    by  Stat.    8  Hen.    u,    cap.    10    (A.D.    14:.9)  ,    reciting 
that  many  persons  are   falsel.v   accused    of  felony   iij  a  county   or 
franciiise    other   than   that    in  w}iich  th.ey  reside,    and   outl?-v;ed, 
further   safeguards    in  the   wae  of  no^.ice   and    delay  "before   ex- 
igents   shall   issue   are   provided,    arid   persons    aci-iuitted  upon 
such  prosecutions   are   given  an   action  uron  the   case   agaii.st    the 
procurers   of   such  inUctments   and   allov;ed   to   recovvr  tielDle   dan- 
ages. 
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NOTES 

Note  7.  (p.  11)     The  contrary  view  i:-  taken  hy  Bi.chanan,  J., 
in  the  c»'s  't  .\merican  case  upon  conspiracy,  State  vs.  Buchanan 
etjal.,  5  H.  and  J.  {nd.)    317,  decided  in  1321.   Speaking  of 
f.:e  Definition  of  Cons^'.irators ,  35  Ed.  1,  he  says:  (p.  33r), 
"It  is  equall:'  clear,  that  t  .e  statute  does  not  enorace  all  the 
ground  covered  by  the  co:'ii:ion  law,   Vfjio  doubts,  or  v/as  it  ever 
questioned,  that  a  cojispiracy  to  coinwit  any  feloiiy  is  an  in- 
dictable offeiise;  as  to  rob  or  nurdor,  to  corn-'ut  a  rape  bur- 
glary or  arson,  etc.,  or  a  nisdeneanor ,  as  to  cheat  by  false 
public  tokens,  etc?... Yet  such  cases  of  conspiracy  are  not  ;.'iade 
punishable  by  any  statute,  and  are  only  indictable  at  coiaiiion 
law;  which  could  not  be,  if  the  statute  33  Edw.  1,  either 
furnished  a  definition  of  all  the  conspiracies  indictable  at 
cora'aon  law,  or  restricted  ajid  abridged  the  lattor,  by  rendering 
dispunishable,  all  such  as  it  do.s  not  defiie.   The  statute, 
therefore,  raust  be  considered  either  as  declaratory  of  the 
cannon  law  only,  so  far  as  it  -oes,  for  the  purpose  of  re- 
noviag  doubts  and  difficultie   which  nay  have  existed  in  re- 
lation to  the  conspiracies  it  enumerates,  by  giving  then  a 
particular  and  definite  descriiition:  or  as  superadding  the-n  to 
other  classes  of  coiispiracy  alrea^ly  known  to  the  coraraon  law, 
leaving  the  corn'.ion  law  in  possession  of  all  the  ground  it 
occupied  beyomj  the  provision,  of  the  statute.   And  ho  it  has 
beeji  uniformly  understood  in  En-land,  fron  the  earliest  down 
to  the  litest  decision  that  is  to  bo  foiind  on  the  subject; 
otherv/ise  the  Judges  could  not  have  sustained  a  great  propor- 
tion of  the  prosecutions  for  consiiiraoy,  v;ith  v/hic}i  tlie  books 
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ai-e  crov;ded;  in  vome   of  wliicli  the  obj-^ction,  that  the  Matter 
cliurc'^d  was  :;ot  v/ithiii  the  statute  o'6   Ti^dw.  I,  wai5  made  eliiO 
overruled,  at^  will  he  lieroa'tor  t^hoi/n". 

It  will  he  i.oted  that  tlu  phrase  "coEu.ion  law"  i.iay  bu 
underrtood  in  two  senses.   It  VM^y   refer  to  t].e  customary  lavj 
exi;-ting  hef ore  tlie  Definition  of  Conspirators,  or  it  ::ay  nean 
the  entire  body  of  princii.iles  developed  and  applied  by  t'le  courtE 
at  any  one  period.   Now  Judge  Buchanaii  if  riglit  in  saying  that 
conspiracy  is  Largely  of  co.::on  law  origi:.,  understanding  the 
tern  in  the  second  of  there  senses.   But  this  does  not  corni;iit 
us  to  the  position  that  t]ie  P^efinition  of  33  Ed.    I  covered  only 
a  part  of  v;hat  \/a!--  hnovm  to  ce  lav/  in  regard  to  conrpiracy  at 
that  tine.   The  unsoundness  of  this  opinion  appears  alnot-t  be- 
yond question  v/heu  v/e  exai-iine  v/hat  evidence  has  been  preserved 
to  us.   As  the  cases  increased  and  other  conspiracies  than  t  :ose 
to  entei-  false  accusations  were  brought  before  the  jourts,  the 
judges  extended  tlie  law  to  enbrace  ther.;.   But  this  v/as  clearly 
a  process  of  judicial  legislation,  as  appears  fron  the  nanner 
in  v/hich  this  extension  took  place.  (See  post.)  Thus  there  F/as 
developed  a  supplementary  body  of  unwritten  law  that  soon  out- 
stripped the  statutes,  and  furnished  ample  authority  to  support 
Judge  Buchanan's  decision  in  the  case  under  discussion.   It  did 
not  Lialce  any  real  differei.ce,  tJierefore,  in  this  case  wlietlier 
tiie  Edwardian  Statutes  did  or  did  not  enoody  all  the  lav;  then 
relating  to  conspiracy.   Indeed,  all  tj'at  Judge  Buchanan  needed 
to  liold ,  in  any  event,  v/as  tjiat  t}!-;  Definition  did  not  render 
"dispunishable"  all  conbinationr  except  those  v;hicli  it  nentions. 
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Note   8.    (p. 12)  Wright,    in  his  mono^-rapli  entitled    "The  Lav/ 

of  CiiMiual   Cont5:jiracies    cind   AgreoMents ,  ••   says    (i..&):    "There 
appears   to  "be    .10      evidence    tliat ,    during   tlie   first    of   thepe   i^er- 
iod£?    {1l;00- loOO)  ,    any   ocher   crxnie   of   conspiracy   or  co'ibi  lation 
was   known   to   the   co;a';ion   law  than  that    w}iicli  was    authoritat- 
ively  and    "linally"   defined    in  A.D.    1305  hy   tjie    Ordinance    of 
Conspirators,    6'6  Ed.    1,    as   consisting    1  i   confederacy   or  al- 
liance for  the   false   and   ualicions   pronotion  of   indictments 
and   pleas,    or   for   emliracery   or  maintenance    of  vario   s   kinds." 
This   statement    is    substantially  true,    tlioui^h^tendency   io  "broad- 
en  the   offense   appears   during   this   period. 

Mr,    Jut-'tice   Wri;;ht,    }iov/over,    is    ii-  error   in  his    opinion 
that    "even  the   civil   v/rit    of   conspiracy  appears    not    to  have 
"been   extended   until   the   17i.h  century    oo   a..y  matttrs   beyond   the 
purview   of   the   '60  Edw.    I."      (W.    p.l2)  .      On  the   contrary,    as 
is   Fho'jm   in   chap.    2   of   t}ie   present    ptudy,    as    early  af^   tlie 
reitjn   0:'  King  Edv/ard    III,     .ction   v/as    entertained   for   several 
natters   not   v;ithin   th.e    statute,    whereas   by  tJie    17th  century 
it   had   been  practically   displ;iced   by   the   new  action   on     ho    case 
in  the   nature    of   a    conspiracy. 

Tie   also   ;:ives   several   reasons  which  he   considers      to  be 
"nearlj-   conclut'ive   that   the    criue   of   conspiracy   was    created 
by   statute,    unO    that    no   {-uch  criiue   was   knovni  to   th  :    GOL.ir;ion   lav/." 
Without   taki.-E   these  up    in   detail,    we  nay   state   th.at    they   do 
not,    in   our   opinion,    sustain  liis   contention.      A  carefil   ex- 
amination  of   all    o'e   evide;.ce   at    our   disposal   seems   amj.ly  to 
justify   tJie   conclusion   stated    in  the   text:    t'nat   the  Edwardian 
fitatutes  rrerel:    cav.3   definite   and    cuthoritative   expression   to 
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a  conception  which  had  already  arisen  in  the  conwion  law,  and 
which  retained  its  esrential  features  fo-:-  many  years  nfti^r 
the  paKsa^e  of  tliesc  ena.;t".ients. 
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Note   9,    (p.  12)  This   statejaent    ip    ri<t    incont-it'tent   v;ith 

the  undeniable   truth  thc:;t   the   principler   goveriiing  "both  t    e 
civil   and   the    cri:ainal  renedies    fcir  coaspiracy  were   largel:/   a 
proi'uct    of   judicial  let'-islat  ion.      The    statutes  undoubtedly   con- 
fined  the   law  within  too   narrow  liniite    (as    judged    according 
to    our  present    notions)  ;    but    it   retiuired    elaboration   and    ex- 
tension  even  v;ithin  those   liKits,      This    is   the   task  to  v;hich 
the   courts   devoted   themselves   for  sorae  years   after  the   pass- 
age   of   the    staLutes;    v.hereas,   had   these   not   been   enacted,    the 
judges  uiiglit    have  been  widening   the   general   conception  of   con- 
Si^iracy,    leaving   for   a  future   time   the    ncttlCiiicnt    of   its   de- 
tails. 


I'io 


NOTES 
C   H  A  P   T   E  R   II 

:.'ote   1    (p.    13)  The   follo'.vins  clesor initio;:  of  the    old 

ptriot,    action   of    ;oar,;iracy   i?   Lased  u.  on   a  personal   ex- 
a:ii!aation   of   sixty  odd    oonspirac;/   cases   in  the  Year  Books 
of   tjie  period   bet-Jeen  the   r2i,-;n  of  Edv;ard    II   and   that    of 
Henry  VITI.      I   have   thought    it   best,    howc^ver,    not    to   en- 
c:  nber   the   t3::t   v;ith   specific    references,    except    in  a  few 
instances,    to   the   i.idiviiual   cases.      These   can  be   found    in 
?.:j.B.,    f.    116. 
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Kote  2  (p.  15)       The  Definition  of  ConEpiratorj-- ,  as  we  liave 
seen,  v;ar-  confined  iri  its  tur:.ir  aLiiopt  e.^iclurivel;  to  cnnhin- 
ations  to  pervert  justice. 

In  tlie  Year  Book  for  the  fortieth  year  of  Kinc  Edward  III 
(A.D.  1566)  we  find  a  case  wher-ein  an  action  of  conspiracy  was 
allov;ed  for  a  conhination  t()  disturb  the  plaintiffs^  in  the  ex- 
ercise of  t'.eir  riclit  of  advowson.   The«defendants  had  nade  a 
false  letter  purpoj-tin,;  to  be  signed  1  y  the  plaintiffs  rcviuest- 
in3  the  bisliop  to  receive  a  certain  clerk.   This  clerk  was 
accordingly  presented  and  inducted,  and  th^i  plaintiff?  were 
thus  prevented  frori  appointing  their  own  clerk  un' il  they 
had  brought  a  guare  imped_it  and  recovered  their  presentation. 
The  court  said  that  "for  ja-ch  :Ca.lse  understandings,  deceits, 
or  coi-E  piracier  the  action  of  conspiracy  lies."  (P.  40  i^dvrard 
III,  f.  19) 

Two  yer,r's  later  a  similar  action  war  entertained  for  a 
conspiracy  to  procuni  a  disseisin  and  feoffment   .  ;.^=ulting  in 
a  loss  0  ■■  warranty.   In  the  saiiie  year  an  action  was  broucht  for 
a  conspiracy  to  enter  an  action  of  novel  disFeisir*  in  the  name 
of  tlie  nov;  plaintiff,  v;herein  the  defendant  had  pleaded  that 
the  plaintiff  v/ap  a  villein  and  the  court  had  decided  accordini-- 
ly  -  in  other  v/ords,  for  a  conr.  iracy  to  deprive  t':\e   plaintiff 
0^   his  liberty  and  reduce  hi::i  to  ^'■illenage 
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The  ccrurt  held  thai  the  writ  of  conspiracy  would  lie,  :'or 
if  such  falsity  were  not  punislied,  any  freeman  rii;:ht  "be 
made  a  villein  in  the  same  violent  manner.  (H.  42  Edward  III, 
f.  1;  P.  42  Edward  III,  f.  14). 

There  is  f:-ome  f^round  for  helievin,:^  that  a  writ  of  con- 
spiracy would  lie  for  combinations  to  forge  false  deeds  and 
offer  them  in  evidence,  whereny  the  plaintiff  lent  his  case; 
also  for  a  conspiracy  to  cause  a  falf^e  office  to  he  found  of 
the  plaintiff's  land.  (T.  39  Edward  III,  13;  46  Edwa- d  IT.I, 
f .  20;  27  Lib.  Ass.  73) . 

jJot  only  the  civil  courts,  but  the  criminal  c  ourts  as 
v;ell,  took  cognizance  of  various  conr-inations  of  like  nature. 
(26  Lib.  Ass.  151;  27  Lib.  Ass.  74,  73). 

Mone  of  the  above  wrongs  fell  v;ithin  the  field  of  the 
matured  form  of  tjie  action  of  conspiracy,  and  most  of  them 
7/ere  beyond  the  operation  of  the  Definition  of  Conspirators. 


MOTES 

Note  3  (p.  15)       The  follov/i'ig  If  tl^e  form  of  writ  iiro- 
scril-ed  "by  the  Ordinance  of  21  Edward  I:  "The  King  to  the 
Sheriff,  Greeting.  Ue   coiiuaand  you  that  if  A.  £e  £.  phall  give 
you  security  for  pr-osecutiag  iii?  plaint,  then  place  under  gage 
and  safe  >.ledges  G.  de^  _C.  that  lie  be  before  us  in  octabis 
sancti  Joh'  E..ptistae,  wheresoever  in  England  we  slmll  Ve,  to 
answer  the  said  A.  for  his  plea  of  conspiracy  and  transgression, 
according  to  our  ordinance  lately  tjiereupon  provided,  according 
as  tiie  said  A.  may  reasonably  sjio.v  tliat  he  ought  to  ansv/er  to 
hiKi  for  it,  and  ha^-e  there  the  names  of  the  pledges  i.d   this 
writ.   Teste,  etc." 

The  above  language  in  no  way  describes  the  wrong  to  be 
redressed  beyond  calling  it  a  conspiracy.  The  plaintiff  -li.cht 
accordingly  si.e  out  his  v/rit  of  consj.iracy,  and  tl^en  "count" 
upon  almost  any  kind  of  injury  done  hii.i  by  a  co-ibination  of 
persons.  The  court  was  thus  left  an  i.nboundcd  discretion  in 
detei-mining  v/hether  the  wrong  complained  of  was  a  conspiracy 
Under  the  Statutes  or  according  to  the  general  principles  of 
the  common  law.   This  consideration  probt.bly  accounts  for  tlie 
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extt?/isiojis  wliicli  the   a:tion   of   coaspiracy  received   uurj...^^ 
tlie  period  under  discussion. 

It   raay  liave  "been   tliis   very   disporition   of   the   courts 
freely  to   extend   t}\e   remedy  whenever   reason  and   justice   see.ned 
to   de:aand   it    that    contriouted   to    cause   tjie   '.vrit    of   conspiracy 
to    oeoo.ie  uore   definite    la   its   description  of   the   tort   to  te 
redressed.      All   we   can  say  with  assurance,   however,    is   that 
e:;Geptional   ca.-es   like  the   atove   are   :iO   longer  aet   with  after 
tjiQ   reign  of  King  Edv.ard   III,    and   that  hy  t;ie   tine   of   the    co;i- 
pilation   of  the  Register  i^ruviuri  and    of   the  De  Natura  Itrevium 
(^itzherljert)  ,    the   writ    of  conspiracy  liad  becoiae   differentiat- 
ed  into   a  nurilDer   of  distinct   for^us,    each  applicable   to   a   sing- 
le group   of  circunstances  under  w]iich  the   action  of   cont'piracy 
would   lie. 
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not 
"Aote   4  (p.  16)       We   oufjlit  to  Ito  surpr-ised  at  seeii-c  t}ie 

defects  of  the  action  of  couf:  iiacy  rendered  harralesf^  in  tliis 
roundal^out  fashion.   It  would  have  "been  utterly  repup-iiant  to 
the  tradition?  of  the  earl^/  law  for  the  courts  openly  io   iiave 
chanred  the  principle?  roverning  the  older  rcr-ied;:,-.   The  cliar- 
acteristic  nethod  of  legal  developiaent  ,  in  England  a?  elsev/jiere, 
lias  alvmyp  "been  to  mask  a  chance  in  the  esrentiale  of  the  law 
under  a  nominal  adherence  to  its  letter.  Hence,  in  quietly 
broadening  the  legal  remedy  for  false  and  naliciou?  prosecut- 
ions througli  the  agency  of  a  supplementary^  fom  of  action  v;hich 
apparently  left  the  older  renedy  untouched  V7hile  really  u::der- 
minin-  its  very  foundation,  the  English  courts  were  merely  giv- 
ing a  special  illustration  of  the  manner  in  wiaich  legal  fict- 
ions, equitahle  remedies,  and  the  like,  cone  into  being. 
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jIO' e  5  (p.  18)       The  "action  ui  on  the  case"  had  itp  oricA^^ 
in  Chapter  24  oi'  the  Statute  of  Westninster  C,  parsed  in  the 
thirteenth  year  of  the  reign  of  King  Edward  I  (A.D.  1285) ,   Be- 
fore this  Statute,  •••/"'len  a  person  wished  to  trinn;  an  action  for 
donaces  for  aone   legal  injury  done  hin,  ho  v/as  obliged  to  phow 
that  t}:e  facts  of  }iiscaFe  could  he  conprehended  valhin  or-e  or 
more  of  the  fornal,  authoritative  "original"  writs  contained  in 
the  R-^giGter.   If  this  were  irapossihle ,  he  nust  appeal  to  the 
Chancellor  or  go  without  remedy  altogether;  for  only  Parlia- 
ment could  change  or  create  an  original  v.'rit.   In  the  growing 
volume  of  litigation,  however,  'ore  and  r^ore  cases  ai):.  eared 
v/hich  were  not  covered  by  already  existing  original  writs,  hut 
v/2aicl:  obviously  called  for  redress.   Accordingly  the   above 
statute  provided  ae   follows:-  "And  whenever  frori  hencefort}i  it 
Siiall  fortune  in  the  Chancer;',  that  in  one  car'e  a  v;rit  is  found, 
and  in  like  case  (in  coMsi;;ili  oasu)  falling  under  like  law, 
and  requiring  like  remedy,  is  fou;id  none,  the  clerks  of  the 

Chanonry  shall  agree  in  neiing  the  writ." Sucli  vrrits 

were  held  to  jiO  strict  form,  hut  v/ere  iraraed  to  fit  t}ie  cir- 
cu:".stances  of  specific  cases.   Actions  begun  by  means  of  these 


170 


1^   0   T   K    S    (5) 


special   individual   v/rits  v/ore   Ic.o^m  as    "actions  upori  the   car-e", 
and   were   soq)i   oxt;^iidcd    to   nuiaerou?   vvrougK  liitlierto   not    legally 
renedialle.      The   operation   and   Tal.  e   of  this   nev/  renedy  are 
strikingly   illustrated    in   the  history   of  the   action  upon  ti;e 
case      "in  the   nature   of   a  conspiracy." 
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"lote  6  (p.  13)       Lord  Holt  soe:.is  to  claiii  for  the  action 
u;,on  tlie  caoc  in  tlie  nature  of  a  Cdrpiraoy  a  r.iucli  carlior 
-oegianing  than  tliis.   Speaking  of  several  earlier  oases,  aiiong 
then  of  tv;o  or  t"iree  decide:!  dtirin^  the  reign  of  King  Edv/ard  HI, 
he  says;  "Thecc  .ctions  of  conSj.^irac:.'  in  the  old  "boohs  v;ere 
really  hut  actiois  upon  the  case:  hut  conspiracy  properly  so- 
called  does  not  lie  unless  the  party  were  indicted  of  a  cap- 
ital crine",  etc.  (Savile  vs.  Roherts ,  12  Mod.  ji^O£)  .  This  re- 
Liarh  holds  true  of  sorie  of  the  cases  v/hich  he  cites;  hut  it  is 
not  applicahle  to  the  abnormal  cases  of  conspiracy  reported  in 
the  reign  of  Edward  III,  of  v;hicii  uention  has  been  iiade.   It  is 
improper  to  speak  of  these  as  actions  upon  the  case.   The  sta'.- 
crierit  implies  an  anaclironisn.  At    that  period  the  strict  action 
of  conspiracy  was  in  a  fon:iativs  stage.   The  lii:itE  of  that 
reiaeuy  '.7ere  so  indistinct  and  sliifting  (ov;ing,  as  v;e  iiave  seen, 
to  the  Va{jue  and  general  p'lraseolosy  of  t}u)  v;rit  of  conspiracy) 
tiiat  redress  could  readily  he  extended  to  exceptional  cases 
without  violence  to  any  of  the  princii^les  relating  to  the  act- 
ion of  conspira::y.   Not  until  these  iiad  hardened  iito  tlie  set 
fonas  of  a  later  period  \vas  it  necessary  that  an  action  upon 
the  c'lse  he  onploycd  to  redress  "consiriiles  casus".   At  the  tine 
of  Sdv/ard  III,  the  conditions  t'.iat  c;a,ye   rise  to  the  action  upon 
the  case,  in  tlie  nature  of  a  co  .s^^iracy  l-.ad  not  yet  cone  into 
existence.  ; 
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Mote  7  (p.  13)       Thus,  in  Sraith  _vs_.  Cransha'.T,  1  Jones  93, 
(1  Car.  1  -  A.D.  1625) ,  the  court  says:  "There  are  two  wrios 
of  considracy:  the  one  the  v/rit  of  cousiJiracy  in  the  r:egist3r, 
and  the  other  is  au  action  in  the  case,  and  if  a  ;Tian  hrings 
writ  of  conspiracy  mentioned  in  the  Register,  he  should  be  in- 
dicted and  ac  quitted,  and  if  he  is  not  acquitted  no  action  lies. 
There  riust  he  a  conspiracy,  hence,  writ  of  co^ispiracy  Joo?  not 
lie  against  one,  for  o  -a  canaot  cons;)ire  alone,  for  the  vrrit 
of  c  onspiracy  liaving  a  precise  foiin  canaot  he  e:cten'ed  heyond 
the  fonn".  But  the  action  upon  the  case,  the  court  continues, 
is  f rallied  as  the  natter  requires,  and  is  not  confined  to  any 
strict  fona.  Hence,  it  lies  against  one  person,  and  upon  a 
mere  igaoraaus..   The  :t.ur]J0se  of  this  contrast  is  clearly  to 
enahle  Lhe  jourt  to  estallish  th.e  broader  principles  applicable 
to  the  action  upon  the  case  without  contravening  tlie  curre..t 
doctrines  regarding  the  action  of  conspiracy.  There  are  si-Milar 
coiaparisons  between  the  two  fonns  of  action,  and  for  a  like 
purpose,  in  Savile  v£.  P.ocerts,  (12  Mod.  209)  .  and  Jones  y_s^. 
Crwynn,  (10  Mod.  143,  214) 
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Note  3  (p.  19)       The  availalsility  of  the  action  upon  the 
case  aj^aiust  a  siarle  defendant  v;as  t].Q   feature  which  fii-st 
attraot-.3d  notice.   At  first  there  v;as  a  tendency  for  the  courts 
to  liold  that  actions  upon  the  case  v/ould  lie  agaiast  one  defeiid- 
ant  only  when  the  criLie  charged  liad  beeii  a  trespass.   Jor  \al- 
iciou?  indicti-nent?  of  felony,  it  was  thou,':}it ,  the  action  of  con- 
spiracy would  furnis}!  the  only  redress.   Thus,  in  ShotbolHt 's 
Case,  Godh.  76,  (28  -  29  Elz.-A.D.  1536-7).   Ghench,  J.,  said 
that  "such  a  conspira.cy   which  is  grounded  upon  an  indictment  of 
felony  ruust  he  against  two  at  the  least,  for  the  sa:;ie  is  an 
action  grounded  upon  the  co^aiiion  lav;."  This  distinction,  hov;- 
erer,  soon  disappeared.   The  case  of  Kniglit  rs.   Geraan,  Cro.  "^1. 
70,  134,  decided  duriiig  the  sa:-e  raign  (29  and  31  Elizabeth  - 
A.D.  1587  a-:d  1589)  was  grounded  upon  a  false  indictment  of 
felony,  and  a  single  defendant  was  nade  to  plead  prohihle  cause. 
Lord  Coke  said:  "The  words  here,  ai:id  in  a  Gons;jiraGy,  are  all 
one;  and  as  a  writ  of  consy-iracy  lieih  against  two,  so  here 
(case  lieth)  against  one."  This  is  the  doctrine  of  the  later 
cases.   The  books  record  an  increasing  number  of  actiois  Ujion 
the  case  ag\inst  single  defendants  wherei-i  tr.e  wrongs  cojaiilain- 
ed  of  would  }iav3  suj^porte:]  actions  of  conspiracy  had  tliey  been 
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perpetrated  "by  a   coiaoinatioxi   o£  persons.      The    true   principle 
was   ToroaJly   stated   i.-.   r.avile  2^^-    Hoberts ,    and  held    its  place 
until   the   decay   of  the   action   of   conspiraoy  tool;  av/ay  ."rora  it 
all  praoiiical   importance. 
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>Iote  9  (p.  19)       Here  acair^  the  courts  at  firpt  showed  a 
diSi^osition  to  narrow  the  o.  eraLion  of  the  new  ijrinoi;yle.   It 
was  intimated  in  Law  ys.  "Beardmore ,  T.  Ra;m.  155  (17  Car.  2  - 
A.D.  1665)  that  an  indictiaent  for  a  bare  trespass  i?.  not  act- 
ionable; "but  wliere  the  uatter  of  the  indictiaent  is  scandal, 
or  causeof  corj-oral  punishr.aent ,  tliere  (an  action)  lieth."   Three 
casr3s  decided  in  the  twenty  first  year  of  Charles  II  (A.D.  1669)-. 
adnner  vr.  Gunt  on ,  21^  Keb .  473,  ./herein  the  plaintiff  had  been 
arrested  and  imprisoned  in  a  false  ci/il  action  of  debt;  Price 
vs.  Crofts  et  al. ,  T.  Rayjii,  130,  arising  out  of  a  false  indict- 
ment for  barratry;  and  Henly^  _ys  .  Burst  all ,   1  Vent  .25  ,^  ^25^ 
(21  Car.  2  -  A.'D.    1669)  ,  ia  v;hich  the  caure  of  action  war  an 
indictment  against  a  justice  of  the  peace  for  rescuin,'-  a  vaga- 
bond out  of  the  hunds  of  the  constable  \7lio  liad  brou,-;iit  t:ie  lat- 
ter before  him  -  all  these  were  within  the  limitation  of  Law 
vs.  Beardriore.   This  limitation,  however,  v/ar-  soon  exceeded.   In 
N orris  vs.^  Palr.ier,  2  Hod.  51  (confirmed  in  Anon.,  2  Ilod,  506, 
30  Car.  2  -  A.D.  1678) ,  the  plaintiff  was  allowed  to  recover  in 
an  action  'or  a  jaalicious  indict-nent  for  a  conmon  trespass 
involving  no  scandal  -  the  asportation  of  one  jiundred  bricks. 
The  point  was  fully  discussed  in  r.-^.vile  vs.  Roberts,  12 
rrod.  208.   The  plaintiff  liad  been  raaliciously  and  falsely  in- 
dicted for  a  riot.   Lord  Holt  e::pressl;-  over- ruled  the  doctrine 
that  an  action  would  not  lie  for  a  false  indictnent  for  a  tres- 
pass unless  the  charge  involved  scandal,  and  -ave  judgment  for 
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the   plaintiff.      Thi?   decision   v/ar^    :c\illy   exa:nined    and    confirmed 
in   Jones   vs.    Gvrynn,    10  Mod_.   ^TLA    (12  Anne   -   A.D.    1713)  ,   v/hcrein 
an  action  had  been  "broucht   upo:!  a  false   and  nalicious   prosecut- 
ion for  exercisin;:  without   a  licence   the   trade   of   a    "corn-bad- 
f^er".   Premising  that   tlie   ground   of  the   action  was   the   eicpenre 
to   which  the   i^laintiff  had   "been  _  ut    to   defend   hinrelf  frora  the 
false   c}aarge ,    the   court    said   that   the   damage   v/a?    ar  r-reat    v/het]!er 
the   charge   was    scandalous   or  not,    and  the  malice   alpo   a?   grer^t 
or   greater.       "If   scandal  be  :aentioned,    it    i?    onl;-    -sntioned    in 
the   nature   of  danages."     This    is   the  nodern  doctrine. 
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Note  10  (p.  19)      The  early  i-ractice  of  per^iitting  the  de- 
fendant in  an  action  of  debt  oo  be  arrested  .-^t  the  bef;inninc  <^f 
the  suit  and  lield  in  prifou  unless  he  was  able  to  r.ire   bail  to 
ay.}  oar  in  court  and  satisfy  any  judp;nient  that  mi,r:ht  be  rendered 
against  him  opened  manif-st  opportunities  for  false  and  rial- 
icioiis  procee-iin  ■  s  for  v/hich  the  allcvaiice  of  'josts  v;as  not  an 
adequate  redress.   Accordingly,  uurinc  the  reign  of  Charles  II, 
actions  upon  the  cuse  for  the  danages  caused  by  such  :nalicioi  s 
civil  suits  car.ie  to  be  allov;ed.   The  first  of  them  reported  is 
Skinner  vs.  C-unton,  T.  Raym,  176,  2  Keb.  473  (21  Car.  2  -  A.T). 
1669)  .   A  typical  case  is  Daw  v_s.  Syaine ,  _1  Sid_.  ■! 24 ,  decided 
the  sane  ynar.   Swaine  had  falsely  and  rialiciously  affirned  to 
the  Sheriff  of  !Iiddlesex  that  fjaw  owed  hin  one  thousand  pounds, 
and  caused  bail  to  be  fi::ed  .ccordin  -ly ,  whereas  the  debt  really 
anounted  to  only  forty  pounds.   T?aw  had  been  unable  to  secvre 
such  larre  bail,  and  had  consequently  been  kept  in  goal  for  se- 
veral days.   He  was  allowed  to  recover  a  judgment  ag--,inst  Swaine 
in  an  action  upon  the  c.-se;  "bee  use,"  t}ie  court  said,  "jie 
had  special  danages  frori  such  false  pari  :;c;^."   See  also  Hock- 
ing vs.  '^.athev;  et  al.,  1  Sid.  465  (22  Car.  2,  A.^.  16V0)  ,  Web- 
ster vs.  Haigh,  2  Lev.  210,(36-57  Car.  2  -  A.D.  1684),  and 
Bird  vs.  Line,  Cora:.-ns  190  (3  Ai^ne  -  A.I').    1709).   During  the 
reigns  of  Williari  III  a  ;d  Anne  it  was  thourlit  that  such  an  act- 
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ion  '.voulu    lie    only   in   case   the   plaintiff   could   fliov;   tliat   he 
Ixad  been  held   to   o:ccesc-ive   or    "^;pGcial"   hail,      Gee  Ileal  va. 
Spencer,    12  Tlod.    257    (10    .7.    3  -    A.T).    16  03);   Robins  vs.   Renins. 
12  "od.    27o    (11   •;;.    3  -    A.T).   -    1698)  ;    Parker  x^jl  Laiigley,    10 
Hod.    145,    Lol^O^.     (11-12  Anne  -   A.D.    1712-3)  .    In  Goslin  vc.   £ii- 
coclc,    2  Wils.    o02    (6   George    III   -    A.L.    1765)  ,    kov;ever,    the   plain- 
tiff   vvai;   allov;ed    to   recover   in   an   action   for   a  false   ar- ^  Bt    in 
a  i;a  liciouE   civil   jiuit,    without    any  alle2;at,ion  that   he  had 
been  held   toe&:cesrive  bail.      This   decision  war   perfectly  pro- 
per.     Excesi'ive  bail   is   onl^,-   an   evidence   of  nalice    or   of   dam- 
aces;    and   if  tlieL-o   can  be  proved  by  other  facts,    the   necessities 
of  the   action   are   satisfied. 
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Note  11  (p.  19)      ThiD  do  trine  dates  frora  the  case  of  Car- 
1  i on  VS-.  Mill,  Cro.  ^'•^^»_££j-_(^  (^ar.  1  -  A.D.  1632)  ,  where  it 
was  lield  that  an  action  upon  the  caee  v;oulci  lie  ag^tinst  the 
apparitor  of  a  bishop  ror  maliciously  causing  a  nan  to  he  cited 
to  the  consistory  court  upon  a  t~roundlesr.  suspicion  of  incon- 
tinence.  The  reasons  for  allowing  such  actions  v/ere  the  sacie 
with  -.hose  given  in  support  of  actions  for  false  and  -alicious 
civil  suits:   the  malice  of  the  defendant,  and  the  costs 
which  the  plaintiff  liad  incurred  in  repelling  the  cliarge.   See 
Hocking  vs.  TJathew  et  al.,  1  Sid.  465  (22  Car.  2  -  A.D.  1670)  ; 
Grey  vs.  Degge,  T.  Jones  132  (51-52  Car.  2  -  A.D.  1679-SO) . 

An  action  would  lie  for  a  false  cl:arge  of  an  ecclesiastical 
offense  only  in  case  the  court  hefore  v.-liich  it  had  heen  prefer- 
red 'lad  liad  jurisdiction  over  the  offense.   Thus,  in  Eoi;UJC_r^_v_s^._ 
?3J-I}p-?S.*-F--J^y^S\kj^_^li^   (2  '^^1"*  -  "  ^'^'    1632)  ,  an  action  for  an 
attempt  to  charge  the  plaintiff  at  quarter  sessions  with  being 
the  fatlier  of  a  bastard  child  was  disallowed,  because  sc-ndals 
of  tliis  hind  were  properly  Gog:.isahle  ir.  the  spiritual,  not  in 
the  secular  courts. 
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IJote  12  (p.  19)       In  Lovet  vg,  Faukncr ,  2  Bulst .  220  (11 
Jao .  1  -  A.D.  161L))  an  ar:tion  upon  the  caf-e  }iad  heeu   hrouciit 
lor   a  false  and  jalioio,.s  acrisation  of  treat^on.   The  court 
inclined  against  entertaining  it.   "livery  one,"  tiiey  said, 
"by  his  oath  of  allegiance  is  'bouud  to  discover  treason,  a;;^  to 
"nave  ouo  punislied  for  this  hy  an  action  upon  the  case  in  the 
nature  of  a  writ  of  conspiracy  to  he  hrougixt  against  hi:a  v/ould 
be  very  hard."   T}ie  cat-e,  hov/evor,  went  off  u^on  the  point  that 
the  false  accusation  had  been  preferred  before  a  court  v7i  thout 
jurisdiction  to  try  it.   The  question  war  settled  in  the  great 
case  of  onitji  vs.  Cra)ishav/ ,  _2  Eulst .  270,  1   Jones  9o,  _and  other 
reports.  (20  Jac.  1,  1  Car.  1  -  A.D.  1622,  lo25) ,  wherein  the 
court  held,  after  liBtoniug  to  several  re-arguiaents ,  that  an 
action  would  lie  for  a  false  and  laalicious  charge  of  speaking 
treasonable  v/ords,  and  that  as  to  this  there  was  no  diversity 
betv7eon  a  conspiracy  to  indict  of  treason  arid  a  conspiracy  to 
indict   of  a  felony. 
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Note   15    (p.    20)  The   first    PUgi:^eetion   of  this   iriMciple 

if    to    oe   found    in   tlie   case   of  SyrJenharn  vs.   Keilawa^,    decided 
anio  16  El.     (A.D,    1?74)  ,    Cro.    Jac .    7.      The   court    paid   that 
although   an   action   of   consi  irac\    v/ould    i.ot   lie  UjO:,   an  ir:'Or- 
arauB   found,    in   indictment   for   the   co;}^-.  iracy  vrould    lie   at  the 
corjaon   law,      Thir>   distinction  v/as   adhered   to   vvlien  actions   uion 
the   case   cari^e   into   £;enoral  use.      Thus,    i-    Barnes   vs.    Gonstant- 
ine,   Yelv.    46    (2  Jac.    1,   A.D.    1604),    there   is   an   ohiter   dictum 
thaf'tMs   action   i?   hut   for   da:.iageB  for   a   slander,    which  v/ell 

lies    if   a  hill    is   offered   and   an   iPinora^"-'.'?   found."      This 

statement   v/a;-    confinaed    in  the  Po^,  Iterers '  £a_s_o ,    9   Co.    56   b, 
six  years    later.      The   court    said;    "And    it    is    true    ihat   a  writ 
of   consi-'iracy   lies   not,    unlest-   the   party  is    indicted   a:.d    leg- 
i  t  i.' 10  d  o   a  c  Qu  i  e  t  at  u  s  ,    for   so   are   tjie   words   of   the   v/rit."     liut 
t}iey  upheld   an  action  upon  the    case   for  a  false   accusation   of 
rohhery  v/hereoi-   the  grand    jury  had   found    ignoramus .      Some    doubt 
v;as   tjirown  upon  this    doctrine    in  Lovet   vs.   ^aukner^,    2  Sulst .   _270 
(11   Jac.    1,    A.D.    1613),    and   viar    e:criihited  by  the    court    curing 
tlie  first    argu;  ent    of   Snith  v_s .    Cranshaw,   Palm.    515,    (l   Car.    1  - 
A.D.    16^'5)  .      The    final   decision   of  the    lattei'   Ga:-c,    hcvever,    so 
firmly   establislied    the   doctrine   that    it   was   never  afterwards 
siiaken.      See  Pa^n  _;s.   Port  5:  r ,    Cro .    Jac .    4  9_0 ,    (16    Jac.    -   A.D. 
1618);   Pollard   vs.   Evans,    ."   Shov7.    EG    (31   Car.    :    -    A.D.    luV9)  . 
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In  Goj3^dard  ;{£.  .%iitli,  6  Mod.  j^J.  (3  Arrne  -  A.D.  1704)  ,  the 
coort  seened  clearly  opposed  to  extei.ding  it  to  a  case  v/herein 
t}xe  plaintiff  could  ^'hov;  only  a  ■  i o  1 1  e  J^ ros c c/uj^ ;  "but  no  decision 
war  rendered. 

In  SavilJ  vji^.  Roberts,  12  Mod.  j308,  211,  (lO  ff.  3,  A.D. 
169b)  Lord  Holt  v/as  inclined  to  think  that  an  action  could  not 
t-e  maintained  upon  an  ignorainus  unless  tlie  cliarr;e  involved 
scandal.   Tliis  qualification,  however,  was  not  adhered  to  in 
Jones  vs.  Gyvy nn ,  10  I^od.  214  (12  Anne  -  A.D.  1713)  ,  v/hich  coxi- 
tains  a  final  statement  of  the  law  upon  this  point.   The  i-rin- 
ci};le  under  discussion  v;as  une^iUivocally  laid  dovm  as  authori- 
tative, upon  the  reason  su rgested  in  the  Poulterers  *  Case  and 
r.ore  fully  explained  in  Smith  -"-j^.  Cra; i !--ha_w .   "Conspiracy," 
concludes  Parker, C.  J.,  "lies  not  without  acquittal,  and  tie 
reason  of  this,  aid  the  only  one,  is,  oecause  this  is  a  formed 

action,  and  the  foru  of  the  writ  in  tl^e  Registf^r  is  so 

There  is  certainly  -lo  ar^  ruent  fron  an  action  v;hic}i  is  a  fon;ied 
one,  for  v/hioh  there  is  a  formed  vrrit  in  the  Register,  to  an 
action  upon  the  case,  that  is  tied  down  to  no  forn  at  r.ll.   If 
an  action  upon  the  case  he  hrouglit  upon  an  indictnent,  wh.ere 
the  jury  find  innora}:iU3 .  there  is  no  possibility  that  there 
can  he  an  acimittal. " 
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"jote  14  (p.  .'20)      The  first  statenerit  that  an  action  would 
lio  foj'  a  iialicioiir  propocution  upon  a  defective  indictnent  is 
f  o.ind  in  an  obi t sr  die t i,un  in  Barneg;  vs_.  _C qns tjant  i i\e  ,  Yelv.  46  , 
(2  Jac.  1  -  A.D.  1604)  .   It  v;ay  repeated  as  part  of  the  rat i o- 
d_eci_d3ndi_  in  Smiths  on  ra^,    Syi.is  on  et  al .  ,  7>   Ke"b.  141  (25  'Jar.  2  - 
A.D.  1673)  ,  and  oonfirnied  in  a  lote  to  Psuro^  vs «_  _Barret ,  1  Lord 
_Ra^:-i.8l  (S  ';7.  3  -  A.D.  1696).   Lord  Holt,  in  Savile  -rs,   Roberts, 
rer.iarked  obitsr  that  sucli  an  action  grounded  upon  an  erroneous 
indict:nent  wo\ild  lie  for  the  slander  and  injury  to  the  plain- 
tiff's good  nauie;  sed  alijber  when  the  indiotraent  "contains  crime 
without  slinder",  an  i.;  forcible  entry.   The  doubt  su£:gDsted  in 
Goddard  vs.  Sraith,  6  Hod .  251  (3  anne  -  A.D,  1704)  see^as  appli- 
cable to  tiie  fomeo  action  of  conspiracy. 

The  law  upon  this  raatter  vas   finally  settled,  however, 
in  Jones  y_s.  Gwynn,  10  Hod.  214  (12  Anne  -  A.D.  171.-i)  .  The  plain- 
tiff  had  been  indicted  for  exercising  without  a  licDnse  the 
trade  o:?  a  "corn-bad^^er".   The  prosecution  failed  because  this 
was  :"iot  an  indictable  offense.   The  court  held  that  an  action  of 
conspiracy  coul:i  not  be  sustaiaed  u^jon  these  facts,  o;.t  tjiat  an 
action  u.  on  the  case  ni;iht ,  since  tjie  gist  of  sucli  an  action  is 
malice  and  dananes.   "It  is  to  be  considered,"  rays  Parker,  C. 
J.,  (217),  "that  the  grounds  of  this  action  are,  on  t:-:e  plain- 
tiff's side,  innocence,  ind  on  the  defendant's  side  rualico 
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And  as  the  plaintiff  is  equally  da;.:iiif iod  "by  an  insuf f icie/it  as 
sufficieit  indictnent,  so  the  ^lo.lioe  of  the  defendant  is  not 
at  .all  less  'oecause  the  natter  v/ar  not  indictable;  nay,  it  is 
rathor  an  anc^'a-vation.  "   }<or  is  there  any  reat^on,  he  continues, 
for  making  a  difference,  whe-:  the  natter  of  the  indictment  is 
scandalous  and  when  not.   Judgnent  v/as  accordingly  ^:;iven  for 
the  plaintiff.   Thi?  decision  liay-   "been  followed  in  the  later 
cases.   As  v/as  said  i:i  Chemibers^  _vs._  Robinson,  1  Stra._  691  (12 
George  I  -  A.D.  1726)  "a  '"oad  indictment  (serves)  all  tiie  pur- 
poses of  nalice,  "by  putting  the  party  to  expense,  and  e::porin£ 
hin,  hut  it  serves  to  no  purpose  of  justice  in  hrinniing  the 
party  to  punish  :ont  if  he  oe.  guilty".   See  also,  ';:i&-:s  vs.  5*611- 
ton  et  al. ,  4  T.  R.  247,  (21  George  III  -  A.D.  1780). 
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.Jote  15  (p.  20)      Am  action  of  conspiracy  would  not  lie  un- 
less the  allece-i  false  and  aliciour  prontBcution  ha-i  "been  "oefore 
a  court  of  cor.ipetG;it  jurisdiction.   Tliic  principle  v;ar.  at  first 
held  api'licable  to  actions  upon  tlie  case,  a  .d  the  declaration 
v/as  required  to  disclose  upon  itr>  face  -he  competence  of  the 
tribunal  in  which  the  chavge  had  heon  tried.   See  Thrown  or ton's 
Case.  Cro.  El.  565  (59  El.  -  A.D.  1597)  ;  Arundell  vs.  Tregono, 
Yelv.  116,  (5  Jac.  1  -  A.D.  1607);  Lovet  vs.  Paukner ,  2  Bulst. 
270  (11  Jac.  1  -  A.D.  1615);  Anon.  Styles  574.  (A.D.  1653).  In 
tijie,  hov/ever,  t}ie  strictness  of  the  rule  he^an  to  relax.   In 
Tailor  and  To;jli_n|_s  Case,  Godb.  444,_  decided  anno  4  Car.  1 
(A.D.  16:28)  ,  a  hill  of  cojispiracy  for  a  false  indictrnent  for 
rape^intertained  hy  the  Court  of  Star  Chanher,  although  the 
jurisdiction  of  the  court  in  which  the  charge  had  "been  pro- 
secuted v7as  not  distinctly  allescd.   The  court  at  first  was 
inclined  to  think  this  a  good  exception.   "But  afterwards,"  we 
are  told,  "ujjon  viev;  of  the  Bill,  hecause  t.ie  conspiracy  v;as 
the  principal  thing  tryahle  and  examinahle  in  this  court,  and 
that  was  well  laid  in  the  Bill,  the  "bill  was  retayed,  and  the 
court  proceeded  to  sentence." 

Actions  for  ?;ialicioui-  ^.rosecut  ions  corar.i  non  judice  were 

the 
not  long  in  finding  tlieir  way  into*  co.ii.xon  law  courts.   In  1653 

t;ie  case  of  At './o od  vs .  Monger ,  Styles  37^8,  arose  out  of  a  false 

pres'vit.i.^'.t  before  the  '^onrervators  of  t  ■'.e  River  Thames  -for 
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suffering  eigiit  loads  of  dirt  to  fall  into  the  river.   After 
verciict  for  the  plain;. iff,  the  defendant  .Tiox'ed  in  arre.-t  of 
judg:uent  Ui-on  the  ground  that  the  record  did  not  disclose  the 
autJiority  of  the  conservators  to  receive  prerent::ient s.   The 
court  said,  'nowever,  that  an  action  lie?  "for  orinf^inf^  an 
appeal  against  o;:e  in  the  coia-non  pleas,  though  it  "be  corari  non 
jud ice ,  "by  reason  of  the  vexation  of  the  party,  a::d  so  it  is 
all  one  vme'cher  here  were  any  jurisdiction  or  no,  for  the  plain- 
tiff is  prejudiced  "by  the  vexation,  and  the  conservators  tool: 
upon  then  authority  to  oake  th^  presentnent . " 

The  principle  that  an  action  mir;;ht  lie  for  a  false  and 
malicious  civil  suit  before  a  •;ourt  vvitho-  t  jurisdiction  vvas 
stated  ohioer  in  Teni'le  vs.^  Killingvyorth,  12  ZIod.  4   (5  r! .    and 
II.  -  A. 3D.  1691)  ,  and  in  Jones  vs.  Gwynn,  10  '^od.  214.  219,  220 
(12  Anne,  A.D.  1713).   It  heco-iies  part  of  the  rat_ijq  decidend^i 

in  Goslin  vs.  _mclok,  2  vVils.  302  (6  George  III  -  A. ID  1765). 

A" 

Wil  .-ock  had  caused  the  arrest  of  Goslin  upon  a  false  and  :nal- 
icious  civil  action  in  the  co  rt  for  the  Borough  of  Bridgewater. 
It  was  shown  that  the  court  at  Taunton  "nad  jurisdiction  of  the 
case,  "but  that  \Vilcock  liad  cause!  Goslin  to  "he   arrested  at 
Bridgewater  because  he  (Goslin)  had  a  stall  i  .  the  fair  at 
that  place.   After  verdict  for  Goslin  iu  an  action  upon  the 
case  grounded  upon  the  above  facts,  .Vil:-:ocl:  moved  for  a  new 
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trial;  ':'ut  the  court  naid:  "If  you  hold  a  man  to  "oail  in  an 
inferior  court  v/hen  you  l-cnov/  it  hath  not  jurisdiction,  and 
with  :aalice,  an  action  v/ill  lie;  that  though  it  V7a;-  ro/aewliat 
doubtful  nut  that  tlie  declaracion  shoiil^  have  allef^ed  that  the 
defendant  Icnew  he  ]iari  no  ';ause  of  action  in  the  jurisdiction 

of  Bridgewater yet  justice  and  equity  '-eing  on  the  side  of 

the  plaintiff,  a  ne'.;  trial  would  he  refused." 

It  haf^  always  "been  necessary,  however,  for  the  plaintiff 
in  an  action  for  a  malicious  proseuction  to  show  that  the  pro- 
secution is  at  an  end;  "otherwise,  he  mi^ht  recover  in  the  act- 
ion, an:l  yet  be  afterwards  convicted  on  the  original  prosec".  tios" 
gisjier  vs.  Bristow.  1  Doup:l.  215  (19  G.  3  -  A.D.    1776).   See 
also,  Glaseur  vs.  Hurlestone,  Gouldsb.  51  (29  El.  A.L  1537); 
Shotboldt's  Ca3e,__Go.db.  76  (2  g  -  o  El.  -  A. 15  1537);  Throg- 
norton'_s  Case,  Cro.  El.  563  (39  El.  -  A.D  1597)  ;  Arundell  vs. 
Tregono,  Yelv.  116,  (5  Jac .  A.D  1607);  Skinner  vs.  Gunt  oji , 
2  Keb.  473  (21  Car.  ;.  -  A.  I>.  1669)  ;  Parker  vs.  Lan.^lcy,  10  "od. 
145,  210  (11  -  12  Anne  -  A.D.  1713)  ;  T,e^;is  vs.  ^arrell,  1  Stra. 

114  (5  George  I  -  A.D.  1719)  ;  I!or.^r,n  ^-q,  Hurhes,  2  T.  R.  225 

(1.8  George  III  -  A.D.  1788) 
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IJote   16    (p.    LO)  The   evolution   of   l::e    doctrine    of   probjble 

cause    i5^  iuteresuiiifr.      In   Arclieboll   v p  .   Eorrall,    3  Leon.    139 , 

A 

142.    (28  Eli::abeth  -    A.?.    1586),    .Valraesley ,    r.erjoant,    states 
that   no   actio.'i   lies    for  a;iy    "vexation  by   suit,    if   i.o   corruption 
or   covin  be   in   the  party  who   prosecutes   tjie    suit".      In  Kniglit 
V?.    Geniian,    Cro.    Elizabeth   70,    (29,    31  Elizabetli  -    A.D.    1587, 
1589)    the    court   held   that    no   auit   can    i  e  brougjit   upon  a  false 
indictiaent    of   felony   in  cases  v/here    "the    indictment    is  preferred 
by  the   party  :;rieved,    and  he  pursueth  it   according;  to   lav/". 
But   the   defendant   s}ioiild  plead   that   he    "did    it  upon  good   pre- 
sunption",    else,    "everyone    cliall  be   i:;   danger   of  his   life  by 
such  raalicious  practices." 

During  the   roign  of   Queen  Elizabeth  and  King   Jaiaes    I,    it 
v/as    several   tiiaes   decided   that    a  good    "grovu.d   of   suspicion"    con- 
stituted  a   i^uffioient    jusiiif ication  for  having  preferred   a  false 
indictment.      (See  Pain  vs.    Ilo Chester,    Cro .   Elizabeth   371;    Chan- 
bers   vs.    T a;,;! o r ,    lb.    900;    .Vecle   vid.    ■■'ells,    3  Eulst .    £84)  .   Thus, 
tiie   finding  by   the  plaintiff   of  goods    stolen  fro>a  hi:!a   in  the 
hands    of  the   defendant    was    'leld   a  good   defense,    (Anon.,  Tloore 

600)  ,    likeiiTise   the  plea  of   a  father   sued  for  a  falsa   cjiarge   of 

A 

rape   that   ^'e   jiad  believed    and   acted  upon   the    stater.ient    of  his 
young   daughter.       (Cox  vs.    ffirrall ,    Cro.    Jac .    19 o) . 

In  Ashley's   Case.    12   C£.    9_0,    (9   Jac.    1,    A.r>.    IGll)    the 
Court    of   Star  Cjiaraber   enuiierated   the   elements   \;hich  aust   con- 
cur  in   order   that   tiie   defc  idant    in  aalicious   proseciition  rai::ht 
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justify  upon  the   KJ"ound  of  a  "coorl  cause  of  r=UB]>icion" .   (iX  A 
felony  muFt  have  been  cor-aiitted.   (2)  The  arroctor  r^ust  i:lead 
suspicion  upon  cood  cause,  which  is  traverHible.   (5)   The 
party  who  pleads  r.uspicion  Must  actually  have  ai-rested  the 
plaintiff.   He  cannot  conciand  another  to  do  sp,  rince  susficinn 
is  purely  personal.   Comjnon  voice  and  rumor  were  said  to  be 
sufficient  grounds  of  suspicior.. 

In  Payn  ;^.  Porter,  Cro.  Jac .  490  (16  Jac .  I  -  A.D  1613), 
the  Court  of  Excliequer  recognir:ed  that  "the  exhibiting  th'j 
bill  upon  true  a..d  just  presur.pt ions  is  excusable."   See  also 
'"arlion  vs.  ''ill,  Cro.  Car.  291,  (8  Car.  I  -  A.D  1632)-  "crou:.d- 
less  suspicion";  Hockin  ys .  T.^.athev;  et  al.  ,  1    r-id .  463  (22  Car. 
2  -  A.D  1670)  -  "v;ithout  any  cause." 

The  tern  "probable  cause"  s'^-ems  to  be  ea^jloyed  for  the 
first  tine  in  Atv/ood  vs.  l^OT)£er_,    Styles  378,  (A.D.  1653)  . 
There  the  court  raid:  "And  I  hold  that  an  action  on  the  case 
will  lye,  for  rialiciously  brir.ging  an  action  against  him  where 
he   had  no  probable  cause,"  e\,c.   The  term  recurs  in  the  argianent 
of  Penberton,  Serjeant ,  .n  Jl.qi;;i-j.^  vs.  Patoer ,  _C  jlod.  51^  (27 
Car.  2  -    A.D.  1675).   It  v;as  adopted  generally  by  the  courts, 
and  the  conception  denoted  by  it  refined  in  the  later  decisions. 

Until  the  case  of  Savile  vs_.  Robert s  had  been  deci:'ed,  the 
practice  v/ai:  for  defendants  to  plead  probablecause  as  their 
justification.   After  tliat  decision,  }:ov/over,  it  becar^e  in- 
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cuiioont   ujon  the  plaintiff  to   allef;G    and  prove   aff irautivel;/- 
the   ahr-ence    of  probable   caupc    in   the   defendant,    elro   tlie    de- 
claration WO"  Id  be  lield   bad  upon  deraurrer.      Thip    ip   the  nodern 
practice. 
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}!ote  17  (p.  21)      This  idea  i?  at  the  foundatio;;  of  the 
early  statutes  and  cases.  The  gist  of  the  civil  action  of  con- 
Eijiracy  vyar  the  combination.   :.o  judgnent  could  "be  pronounced 
against  the  defendants  unlof^r  at  leant  t\/o  were  found  guilty. 
The  action  had  to  he  brought  in  the  county  in  v/hich  the  conhi- 
nation  hac'  been  fomed,  not  v;-}iere  t-.e  false  indictment  had  been 
preferred  and  discharged,  the  i-eason  beinr-  that  t:ie  consi-iracy 
was  tiie  "root  of  the  fact",  and  acts  in  execution  of  it  were 
"only  consequences  follov/ing  upon  this",  or  "matters  of  aggra- 
vation". During  the  reign  of  Richard  II,  it  v;as  even  said  tJiat 
one  "might  have  a  writ  of  conspiracy  althougli  they  (tlie  defend- 
ants) did  nothing  but  the  confederacy  together,  and  nay  recover 
damages."   (Bellewes  Cases,  Temp.  Richard  II 
In  Cockshall  vs.  Hay or  of  Bo alt  on,  1  Leon.  f.  189,  _1.  269, 
(31  Elizabeth  -  A.D.  1589),  the  plaintiff  brought  suit  againstN 
the  mayor,  tov/n  clerks,  and  goaler  of  Boalton  for  u   coiippii-acy 
to  delay  hiin  in  recovoi-ing  in  an  action  of  debt  by  allowing  the 
debtor  to  go  free  v/ithout  bail.   It  was  objected  by  tlie  defe.xJ- 
ants  tJ^^t  the  talcing  of  bail  is  a  judicic.l  act,  and  can  there- 
fore give  rise  to  no  action,  but  tlie  court  entei-tained  the  suit, 
"for  the  not  takin,-  bail  is  xiot  the  cause  of  tiie  action,  but 
the  conspiracy."   And  -.Then  the  attempt  v/as  riade  later  on  to 
find  a  reliable  means  of  distinguisliing  the  action  of  cons]  ir- 
acy  fron  the  action  ujjon  the  case  in  the  nature  o  f  a  conspir- 
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acy,    one    of   the  .•;iei}iocIs   employed   was    i>o   u«  ui.-:  :;iiii3   whether   the 
conspiracy  was  the   ground   of   action,    or  whether  V.ie   enphasis 
war  placed  u^on  tha   acts   done    .-und   the   conrpiracy    Tention'"!d   "by 
v/ay   of   acc^^'v -tion. 
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Note  IS  (p.  22)      This,  chapter  12  of  V-e   Statute  of 
WestEiinpter  2  (13  Ed.  1,  A.D.  1285)  provides  a  remedy  :ror 
mali  cious  appeal?.   The  Ordinance  of  Gonnpirators  is  dir- 
ected against  those  v/]io  "procure  plear-  nalipiousjjr  to  be  moved", 
and  those  who  "malic J  c^usly  maintain  an-i  sustain"  such  pleas. 
Statute  53  Ed.  1  defines  c onpiirators  as  "they  that  do 

confeder  or  bind  themselves falsely  and  naliciously; 

to  indict  or  cause  to  be  indicted ...  .ajid  such  as  retain  nen  for 
to  maintain  their  malicious  interprises" ,  etc.   And  there  arc 
other  statutes  and  cases  at  this  period  whioli  air;  to  punish 
various  injuries  inflicted  with  malice . 
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Note  19  (p.  22)  Even  in  their  treatment  of  actionn  uron 

the  cape  v/herein  the  rifht  of  tjie  plaint  if  1"  to  recover  v/as 
"based  U2)0ii  Dialice  and  damaces,  the  courts  at  first  erJiiViited 
a  tendency  to  repeat  the  process  of  erect ir.g  into  fundar.ental 
conditions  for  redresr.  circumstances  whicli  were  really  l.ut 

particular  evidences  of  nalice  or  measureE-  of  d  Elates.- the 

saiiie  procesr;  wh.ereby  the  action  of  conspiracy  had  l-ecoi-^.e  in^'-er^t- 
ed  V7ith  its  stiff  and  contracted  character.   Hanifestatinns 
of  tlais  tendency  are  seen  in  the  earlier-  holdings  that  an  act- 
ion upon  the  care  for  a  false  and  malicious  accusation  of  a 
trespass,  or  for  a  r-alicious  prosecution  upoii  a  defective  in- 
dictnent  or  before  a  court  v/ithout  jurisdiction  to  cond-..  ct  tlie 
prosecution,  or  for  a  i.ualicious  accusation  v/liereupon  the  rrand 
jury  iiad  found  an  ignoramus ,  v;ould  not  lie  except  in  cases  in 
which  the  charge  involved  slander  or  tlie  plaintiff  had  suffered 
corporal  injury  or  imprisoraient .   Of  tlie   sa;.:e  nature  was  t.'ie 
principle  at  first  announced  t]iat  an  action  for  a  false  and 
malicious  i)roceodi;\-  in  the  civil  courts  '?;ould  lie  only  in 
cases  in  v;hich  the  plaintiff  :iad  heeji  hel;!  to  excessive  bail. 
Fortunately,  the  number  and  variety  of  t}ie  case:  co;ipelled  the 
courts  to  abandon  these  principles  before  the  latter  had  become 
firmly  established,  and  finally  led  them  to  adopt  that  general 
viev;  of  the  nature  of  :aalic;'5  v/hic'i  lias  survived. 
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Note  20  (p.  23)      The  tern  "malice"  ocourp:  but  tv;ice  in 
the  Year  Books  Tor  this  period,  and  in   hotli  the?e  i-istances  in 
vrtiich  mention  of  it  is  made,  no  especial  significance  is  at- 
tached to  it.  (p.  17  Edward  11,  f,  544;  13  Edward  II  -  ?itz- 
herbert ,  f .    222,  pi.  25.)   In  the  "Articles  inquired  of  }-^y 
Inquest  of  Office,"  27  Edv7ard  III  (27  Lib.  Ass.  c.  44),  con- 
spirators are  said  to  be  tliose  y;]io  corabiae  and  a^ree  "that  each 
vrill  aid  and  sustain  the  enterijrise  of  the  other,  be  it  false 
or  ti-ue;  and  '.7ho  falsely  have  people  indicted  and  acquitted, 
or  falsely  move  or  ::iaintain  pleas."  Here,  so  completely  ]ias 
the  conception  of  raalice  received  expression  in  the  currenc 
principles  relating  to  the  action  of  conspiracy  that  even  the 
tern  is  lost. 
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Note  21  (p.  24)       Indiotors,  or  -siaber?  of  the  n5"and  jury 
which  found  the  indictjuent  agaiiist  the  plaintiff,  enjoyed  an 
absolute  protectioi  from  action  or  j.rufocution  :'or  c;o;;spiracy. 
(13  Ed'.7ard  II,  401;  21  Edward  III,  17  (a);  47  Edward  III,  16, 
17;  30  Lib.  Ass.  21;  7  Henry  IV,  31.)   It  war  said  that  "they 
cannot  "be  adjudged  conspirator?,  oecause  th.ey  affirmed  "by  their 
oatl'is"  (27  Lib.  Ass.  12;  9  Kerry  IV,  9);  and  again,  "the  law 
understands,  when  a  i-in  is  sworji,  that  he  will  do  according;  to 
his  conscience"  (27  Henry  3,  2).   In  the  27th  year  of  Edward  III, 
a  witness  sougjit  lo   claim  an   irrnnunity  upon  the  sane  ground. 
(27  Lih,  Ass.  12.)   He  pleaded  that  he  was  sworn  to  inform  the 
jury,  hut  his  plea  was  disallowed.   The  qualified  protection 
enj'-iyed  oy  v^itnesses  taking:  part  i  the  false  prosecution  was 
founded,  not  upon  their  oath,  but  upon  the  fact  t;:at  t':ey  were 
coiapellahle  hy  law  to  testify.  (27  Henry  3,  2)  .   In  this  re- 
spect they  occupied  the  sane  position  v;ith  prij.ier  trovers  and 
participators  in  the  liue  and  cry.  (20  Hf^nry  7,  11;  35  Henry  6, 
14)  .   Justices  and  other  court  officials  codd  not  "be  sued  for 
what  they   raif';}it  have  done  in  open  court  axid  in  the  execution 
of  tjieir  official  duties,  (47  "dv;ard  3,  16,  17;  12  Edward  4,  18; 
27  Lih.  Ass.  12;  9  Henry  4,  9;  CI  Edv/ard  4,  67),  oecause  "the 
law  will  not  admit  proof  against  this  vehenent  and  violent  ore- 
suiaption  of  lav;  that  a  justice  sworn  to  do  justice  '.vill.  do  in- 
justice".  (?loyd  v_s.  Earlcer,  1^  Co.  23) 
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}]ote   22   )p.    24)  The   erowinc   enpliarip   jjut  upon      alioe   ap    c. 

esnential    element,    in  rnaliciour   proseoutionr-   can  "he   traced    in 
tjie   following   cases:    Kni    '.t  ^-f._  rreman,_nro.    Fl.    70.    (31  El.    - 
A. II.    lbo9)  ;   Miller   vs.   Re_igiTp_ldj-;^  arid  r^appiett.    Gobd.    :.05,    (Jan. 
1   A.D.  )    wherein   the    court    saic'   tiiat    a   consi-iraoy   Fjiould   "oe 

maliciouF   ar   v/ell   as   false,    "else    it    i  r   no   conspirac;' " ,    wliert— 
fore  malice    should  be  proven;    Cox  y^^.  yirij;j;;all,    Cro.    Jac.    19;-) 

4  Jan.    1   -    A.D.    Itl6) ,   Foulterers'    Case,    9  Co.    56   b.    (8  Jac .    1  - 
A.D.    1610)  ,    not  a  by  Lord  Colce;    PavR  vs.   Porter,    Cro.    Jac .    490 
(16   Jac.    1  -    A.D.    1618)  ;    Smith  vs.    Crasiia?/,    1   Jones  £5    (l   Gar.    1- 
A.D.    1625)  ;    Taylor   and   Towliit/s   Gase_,    Godb.    444    (4  Car.    1   - 

A.D.    1628)  ;    C  aril  on  vs.   Tlill.    Cro.   _Car.    291    (8  Car.    1   -   A.D. 
1632)  ;    At  wood  •_s_.  Ilonger.    Styles   378,    (A.D.    1653)  ;    llorrir   vs. 
Palmer .    2  Mod .    51    (27  Car.    2  -    A.D.   1675)  ;    Daw  vs.    Swaine.    1 
Sid.    424.    1  Lev.    275.(21   Car.    2  -    A.D.    1669);   Hoc  kin  vs.   I^athew 
et   _al .  ,      1,  Sid.    46^    (22     Car.    2  -   A.D.    1670)  ;    Gray  vs.   Decr.e , 
T.    Jones   152    (31  -    2  Car.    2  -    A.D.    1680)  ;    ^^ebster   \-s_.   Hat^h, 

5  Lny.    40,    (37  Car.    2  -    A.D.    1634).      An   interesting   extension 
of  the   idea  as    to   the   sicni'"iccince   of  malice   in   these   actions 
ir    seen   in   Anon,    2  Mod.    306    (    30  Car.    2  -    A.D.    1678) ,    a    cnse 
arising   out    of   an   inui  ^thient    for   a   conuaon  trespass.      The   court 
said   that   after  acquittal   of   the   trespass   the   indictrnent   should 
be  held  nalicious,    since   t}ie   defendant  Mi,;ht   liave  brought   a 
civil   action   for  his   own  recompense   and  hence  had   no   reason  to 
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iadict    t-is  pl..in.ifi    o'ulier    I'lian   to  put   hira  to   cliarf^es   an}   r.iake 
}iii;i  pay  fac?   to   the   clerk  ol"   tlie   assises. 

The   alDove   list    comprizes   all  the   cases   decided   prior 
to   Savile  vs.   Rp'oertr    in  which  malice  had    Taeen  exjn-essly   recog- 
nized   as   essexitiul   to   i-ucovery   in    actions   Tor  false   prosecutionE 
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:Mote  23  (p.  28)      Thus,  the  locality  in  which  the  two  ant- 
ions  rhoulr]  he  hrovicht  differed.  An   action  of  conspirac;'  was 
cocni.-ahle  "by  t}\e  court  yiavin'^   juriS'-Uction  over  the  X'l&ce  in 
whicli  tlie  comhination  W£f  f onneci ;  an  action  ui  on  the  care,  in 
t}ie  juriFoictiO'i  ij;  whicli  the  r^alicious  prosecution  tool;  pi.  ce. 
P-o,  too,  the  jury  v/hich  tried  a:,  action  of  conspiracy  had  to 
h.^  drav/n  fro'i  the  several  vicinages  in  whic}:  the  conpijiracy 
had  "been  entered  into  and  put  into  execution,  \7hereas  the  jury 
in  an  action  upon  the  case  need  come  only  fro:"  the  vicinage  in 
whicii  the  care  war  tried.   It  may  he  said  generally,  that  in 
actions  of  this  character  for  in-osecutions  alleged  to  have  "been 
instituted  hy  a  corfoination  of  persons,  it  would  frequently 
happen  that  all  the  defendants  hut  one  would  he  acquitted,  or 
the  plaintiff  v/ould  he  unahle  to  sliow  that  he  had  been  acquitted 
upon  the  alleged  false  charge,  or  the  like.   The  defendant 
would  then  nove  i;i  arrest  of  judgment  tiiat  t}ie  proceeding  v/as 
an  action  of  conspiracy  and  that  he  could   ot  be  held  alone,  etc, 
In  such  an  event,  tiie  fate  of  the   action  depended  ui'On  w/dch 
forrj  o-^  action  the  court  held  it  t  o  bej  hence  the  importance 
of  distinguis}iing  between  them  vath  certainty. 
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;.ote  24  {]  ,    28)      This  raothori  war  firrt  suererted  in  SinH,}i 
V s .  (-'run!.-haw,  Palm.  515 ,  (l  Car.  1  -  A.'D,    ln^:5)  ,  an  action  upon 
the  caee  for  a  false  and  -lalioiouF  accusation  of  havir;,^  uttered 
tr-easo.ua'ble  words.   The  (luOHtion  had  TDeon  raised  '.vhet}ier  the 
jury  should  "be  drawn  fro^n  the  county  in  which  the  conspiracy 
had  heen  f or:aed ,  or  partly  froa  Lliat  county  and  parti;-  frohi  the 
county  i;.  v/hich  t}ie  concerted  design  had  been  er.eouted,   Dodd. 
J.,  heliGved  "that  the  action  vail  he  ".^roug;it  and  tried  whe-e 
the  conspiracy,  whi ch  i_s  the  root  _of  tjie  fa_ct,  ip  laid;  for 
the  others  are  only   consequences  following  upon  this".   He  held 
furtiier  that  the  damages  "will  be  equal  an-i  entire,  because  the 
conspiracy  is  the  cause,  and  all  ar;  found  guilty  together." 
Ley.  C.J.,  agreed  that  "if  the  conspiracy  only  had  been  the 
offense,  there  the  yiBne  lirill  be  wliere  tlie  conspiracy  is  co:n- 
nitted.  " 

Skinner  vs.  Gunton.  T  Rayiu.  276 .  (21  Car.  2  -  A.D.  1669), 
is  a  leading  case  i.".  tinis  connection.   An  iction  upon  tlie   case 

iiad  beeii  brought  against  three  dofenda'its  for  a  conspiracy  to 

the 
have  now  plaintiff  arrested  in  ;■.  grand   .ctioa  of  debt.   Only 

one  defendant  being  found  guilty,  his  attorney  argued  in  arrest 
of  judgnent  that  the  proceed  in  was  an  action  of  conspiracy, 
Wiierein  a  single  defendant  cannot  be  held.   A  majority  of  the 
court  held  that  it  was  an  actio'i  upon  the  case,  the  reason  be- 
ing that  '•the  substance  of  the  action  was  the  undue  arresting 
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o-f  tie  plaintiff,  and  not  the  conr.:arao;A. "  (l  Saunri.  227)   The 
pajie  idea  ip  expressed  in  anot/ier  report  of  t;ie  same  cane,  (l 
Vent.  12):  "Here  'tis  rather  ia  the  nature  of  an  action  upon 
the  cajre,  and  the  conspiracy  alleged  "by  via.:-   of  aggravation". 
In  still  a  thir'3  report,  (2  Keh.    497),  we  are  told,  "The  court 
saidj  the  vvrits  l^eing  the  sajie,  it's  one  or  the   other,  as  the 
plaintiff  titles  it,  alheit  the  v/ord  consi'iracy  ^e  used;  ■■.nd 
according  to  the  offense,  if  felony  conspiracy;  i."  but  tres- 
pass, action  upon  the  care".  Here  the  action  was  entitled  "In 
placito  t r ansgr e s s i o ni s  sujiszi  iPJi^J^"*  ^1  Vent.  18)  .   Three  years 
later  the  case  reappears,  and  it  is  laid  dovm:  "In  plar;it.o 
transgressionis  quod  conspi  rave  runt   or  i  nd  i_c  t  ar  i  jj  r  o  cur  ave  r- 
unt ,  if  trespass  he  the  principal  and  this  hut  for  aggravation 
or  daiaagss,  f India,-;  one  guilty  is  sufficient,  hut  in  a  hare 
conspiracy  not,  ojiough  no  villanous  judgnent  he  given". 

The  hove  principles  v/ere  discussed  and  reaffirmed  in 
Rex  vs.  Thode,  5  Keh.  JLIJL,  (24  Car.  2  -  A.Q.  In72)  ,  in  the  fol- 
lowing ".7ords:  "In  an  action  on  the  case  for  disceit,  cons;  ir- 
at_^i^o_ne  i_nde  3iahitji,  one  nay   he  con'rictied  alone,  hut  v/hen  it  is 
an  action  upon  the  case  q^uod  .10ji_sju_r av e£M."^ >  ^^^'^   alonv^  cannot 
he  convicted."   In  another  report  (l  Vent.  234)  o^  this  case 
we  find  that   ffild  said,  "?he  difference  was,  where  the  nuit 
was  u]Jon  conspiracy  v/herein  the  villanour  judgnent  was  to  '■^e 
given,  and  w}iere  the  consioiracy  is  lai'l  only  by  war  of  aggra- 
vation; as  in  this  case."  rlale  said,  it  would  he  the  sai.ie  in 
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an  action  against  two  upon  the  caso  for  consijiraoy ;  "out  ;iot  in 
sucji  actions  wrliero  tliere  "be  a  charge  of  conspiracy,  yjt  the 
gist  of  the  ac'cion  is  upon  anotlier  natter." 

The  incont'istency  aud  inaccuracy  o"   the  launuane  emi'loy- 
ed  in  the  above  decisions  hear  scriking  testimony  to  the  con- 
fusion of  thought  which  linf^erod  in  the  ninds  of  the  judges. 
Still,  t"ie  .-lain  ideas  intended  to  "  e  conveyed  are  clear  enough 
in  their  hroad  outlines. 
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y.oie   25  (p.  30)       It  MUPt  he  hovue    i;.  inind  that  Lord  Holt 
is  Fpcakinn  of  actions  upon  the  caye,  not  of  action^'  of  con- 
s^-iracy.   Though  t'r.e  foundation  of  tlie  latter  as  well  as  of  the 
for-nei'  v/as  really  the   danla^:e  done  to  the  plaintiff  ty   the  false 
accuration,  xhe  couEpiracy  v/at'  nevertheless  considered  an  in- 
tegi-al  part  of  the  v/ron^  to  "be  redresi^ed.    Pee  note  18,  p.  22. 
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Mote  26  (p.  30)      The  remainder  of  this  papsar;e,  i;i 
v/liich  Lord  IIoi;.  further  ;o  itrat^ts  the  tv/o  actions,  is  as 
follov/s:  ...."unless  the  parties  were  indicted  of  a  cap- 
ital criiiie,  (]?,N.B.  116)  in  which  action  of  co.ispiracy  pro- 
perly so-called,  if  it  be  brou^^ht  acaiust  tv;o,  and  the  one 
found  guilty,  and  the  other  acquitted,  no  judgment  can  be 

given  against  hin  v;ho  is  found  guilty And  no  villanous 

judgi.ient  shall  be  ;:iven,  but  vvhere  a  consiiiracy  was  to  take 
away  a  .lan's  life;  and  conspiracy,  thouf;h  nothing  be  done 
thereupon,  i3  a  orine  and  punishable  at  the  suit  of  the  King. 
But  wliere  the  consx-'iracy  it?  only  to  iadict  a  nan  'or  a  nis- 
deneanor,  Lhough  the  action  be  against  tv;o,  and  only  one  is 
found  guilty,  yet  judgiiient  shall  be  against  jiira,  as  ia  the 
case. of  trespass;  for  really  it  is  an  action  on  the  case,  and 
no  actio.'i  of  cojiSiJiracy.  "    (5  "od.  o94,  408). 
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'•lote   27    (p.    ol)  Clearer  ancl  iiore   general   statements   t/iat 

tlie   elements    of  t.ie   tort    of  nalicious  propecution  are  r.ialice, 
ianooeiise,    ancl    dajaa^^es:      Jones   vs.    G\.yy_iui ,    10  ?Io.d.    214    (1713); 
ChapMan  v^.  Picker G-;ill,    2  Wils.    145    (176  2)  ;   Goslin  vs.    Wil- 
cocl:,    2  jVil^. ,    :i02    (176  5)  ;    Purcell  vs.   lie IJaniara ,   £  'P'ast   561, 
(1303) 

Ilalice   as  absence   of  legal    justification:    Jone_s   vs . 
Gv/ynn    (supra)  ;    Sutton  vs.    Johnsto7ie,_  1   T  .R.    492    (1736)  . 

Analaysis    of   the   conception   of    "pro'ba''ole    .^ause",    etc.: 
TTuriel   vs.    Tracv,    6  ^Tod.    15  9    (1704)  ;      Jones   vs.    Gvr/nn    (?'■■  ra)  ; 
Panaer  vs.   Darling,    4  Burr.    1971    (17G6)  ;   Purcell  vs .  IlcJJaaara 
(supra) , 

Anj'-thing  ■lay  "be   eniployed    as    an   instvunent    of  nalice: 
Cha_.nan  vs.   Pickersgill    (nj.'^ra)  ;    Charibers   \;^,   Robinson,    1  Stra,, 
691    (l';26) 
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C  HAP  T  E  R  III 


Note  1   (p. 35)        The  cri-iinal  prosecutions  for  conspiracy 
reported  in  the  Year  Books  are:  22  Lih.  A;:^.,  c.  77;  24  Ed.  3, 
75;  26   Lib.  Ass.  f.  131  (pi.  62);  27  Lib.  Ass.  12,  73,  74,  Pi9, 
138  (ch.  44);  28  Lib.  Ass.  12;  30  Lib.  Ass.  21;  9  TIenry  IV,  f.  9. 

The  narrow  scope  of  the  offsnse  of  conspiracy  during  tliis 
period  ie  shovm  in  24  Ed.  3,  f.  75  (1351).   Here  was  a  present- 
nent  for  conspiracy  to  i:aprison  a  raan  ur;til  he  should  pay  a  fine. 
Upon  a  petitio  .  in  the  Court  of  Kind's  Sencli  to  reverse  the  .judf<- 
aent ,  the  court  said:  "And  because  neither  year,  nor  day,  nor 
place  is  averred, ani  moreover  because  the  ijrincipal  mat- 
ter of  the  bonrpiracy  alleged  is  not  conspiracy,  but  rather  dam- 
age  and  oppress_ion  of  the  people.   VvTierefore  we  reverse  and  armi.l 
t  h  e  j  u  d  grie  nt .  " 

In  40  Edward  III,  f.  19,  Thorpe,  J.,  admitted  that  v;here 
the  conspiracy  had  been  ent3rsd  into  in  one  county  and  executed 
in  another,  the  King  could  not  raaintain  ai.  indict -nent  :.u  the 
first  county,  although  a  private  plaintiff  could  pursue  his 
renedy  'oy  •ffvlt    of    conspiracy  in  that  co  nty.   The  reason,  he 
says,  is  "that  the  suit  of  the  party  in  such  a  case  it--  broader 
than  the  suit  of  the  King," 
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The  only  other  cri-ainal  prL-ceodinr:?  af^ainpt  coiiKijirat ors 
of  '-vhioh  we  "lave  any  account  until  the  tine  of  Kino  Charles  II 
are  a  few  cases  in  the  Court  of  Star  Chaiiiher  durinn:  the  reif^ns 
of  Eliaaet'i,    James    I,    and   Charles   I.      See   note   3, p.  ^7. 

The  first    of   the  .Modern  prosecutions  for  conspiracy   seems 
to  he   Rex  v_k.    Timherley   :.-  ■   'Jhil.ie,    1    Sl^.    o8,    1  Lev.    62,    (13- 
14   Car.    2  -    A. 7).    1662.) 
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Note   2    {p.   66)  In  the  Eook   of   As?i.es,    27   "d .    3,    cl:.    44, 

f.    1.-3,    we   fiad   tl:e   follo\/i!.j    (Art.    5):    "Iteri   of  those   v/]:o   re- 
tain peoiJle   v.'ith  t}ieir   liverie?    nr  fees   to    puppresr   tlie   trutli, 

and    to  '.iai..tain   tlieir  evil   enterprizeB,    etc And    riOts , 

that   two  were   indicted   of   confederacy,    eacli   of  then  to  main- 
tain the   other,    v;het}ier  tlieir     ^atter  v/ere    true   or  false,    a;:d 
notv/ithstandii.g   that   nothing   was   supposed   as   put    in  action, 
the   parties   were  put    to   ansv/er,    because   tliis   thine    -^    forbidden 
in   the    law,    etc."      This   article,    as    its   lancua^e    indicates,    was 
founded   upon   the  Definition   of   Conspirators.      The    offense   des- 
crihed   in  the   not  a  represe:;ts   a  natural,    though  uraaistakahle, 
extension   of   the   terras   of  the   Definition, 

The    suhsequent   history   of   thit-   i.ev;  offeiise    of   coiif ede;  acy , 
as    distinguished   from  c on spiracy,    is   an   interesting   illustrat- 
ion  of  th'j   Meth-ods    of  Legal   developraout .      A   difference  "between 
the   tv/o    offerises  was   recognized   in  a  nu3'i"ber   of   later   cases:    27 
Lib.    Ass_.    ch.    44_^  Jtej.i  6    (apparently  based  upon   iteu  5,    fvovp  .)  ; 
29  Lib.    Ass.  ,    f .    12;    29  Lib.    Asr.,f .    166,    pi.    4!).      Sec   also 
the   language   of   the   coiiraission   of   over   et_  t_eriaii!er    ("de   ormibue 
coadunationibus ,    conf oederationibus   et   falsia   allegantiis. ) 

In  the  Poulterers  *    Casjs,    t}ie   court   once    or  tv.ice  uses 
"conspiracy"   ar.d    "confederacy"   synonyraously.      But    a  carefv  1 
reading   of   tJie   v/hole   opinion  reveals   ti^at   the    court    is    sensible 
of   a   difference   "' etween   "cons]jiracy"   and   the    offense   tiien      o- 
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fore  them,  and  inclines?  to  call  the  later  coiifedcrEcy .   This 
IP   the    temi  employed  by  Lord  Coko  in  liir  not  a . 

ffync1}i.-ai,  J.,  in  Rex,  vg.  ntarline.  1  Ke"b.  ':75  (l6o4)care- 
fully  distincuitiied  the  offenses,  and  saj'-s  tliat  Starlin,-:  and 
liis  conp^mionc!  v;ere  guilty  of  confederacy  "as  in  the  Poulterers' 
Gaf^e."   Tv/isden,  J.,  however,  Faj'-s:  "The  false  alliance  or 
binding  by  oath  is  but  a  farther  degree  f  conspiracy,  w}iich 
is  all  o:.e  and  synonjoiious  with  confederacy,  and  of  v/hich  tlie 
assembly  and  consultation  is  a  sufficient  fact."  But  in  heg . 
vs.  B e 5 1 ,_  _6_  T lo d  . _  185  (1704)  ,  Lord  Holt  recogniiies  the  t'istinct- 
ion  in  tliere  words:  "This  indeed  is  not  an  indictment  f  or  a 
formed  conspiracy,  strictly  speaking,  which  requires  an  infam- 
ous judgment,  and  loss  of  lil'erara  legem,  as  upon  conviction  on 
an  attaint,  and  for  which  an  ini'ictment  will  not  lie  until  ac- 
quittal or  aji  ignorajgus  found.  But  this  seems  to  be  a  conspir- 
acy late  1  oca;  end  0 ,  or  a  confederacy  to  charge  one  falsely,  v/hich 
sure  without  more  is  a  cririe",  etc. 

The  above  facts  possess  a  deep  significance.  They  indi- 
cate t'likt    "consijii'acy"  had  a  special  '■■eaning  of  its  ovm.      "ence, 
wh.en  otliei"  combinations  th-an  agreeme.'its  falsely  and  naljc  iously 
to  indict  of  felony  were  brouglit  to  the  attention  of  the  courts, 
they  v/ere  ;)unished  under  tlie  nam.e  of  "confederacy."  Thus  it 
appears  that  thin  new  offense  bore  practical!;,  tbe  same  relation 
to  tlie  criminal  law  of  conf^'iort. r;v  \;!iinb.  tvip  a  :  inn  vncin  the  case 
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bore  to  t]ie  civil  lav/.   Under  cover  ol'  "confederacy "  the  courts 
v;ere  able  to  develop  new  princiiile?  relating;  1io  unlawful  oon- 
binations;  the  nost  notable  being  th.at  tl:e  nere  Q.^:t   of  conbin- 
ation  i£^  criminal,  v;liich  is  at  t}ie  verv  foundation  o''   the  lodern 
lav;  upon  the  subject. 

Ab  lon^  ar  the  dominance  of  tl:e  civil  action  of  conspir- 
Eicy  served  to  keep  alive  ti:e  technical  Meaning  of  "conspiracy", 
the  latter  offense  remained  djtstinct  Tron  confederacy.   vVith 
t]ie  decadence  of  the  old  civil  procecdin{^  before  the  nef;er"act- 
ion  upon  the  case",  however,  the  term  "conspiracy"  gradually 
lost  it^f  forr.ier  narrow  signification.   The  dividing  line  be- 
tween it  ar.d  confederacy  beCaiae  confused,  and  the  tv;o  terns 
were  often  used  s3.'-nonymously  (as  in  the  Poult  ere:  s'  Case  and 
Starlir.g/s  Case )  .   By  means  of  this  interchangeability  of  the 
words,  "conspiracy"  was  enabled  to  appropriate  the  conceptions 
proper  to  "confederacy".  Finally  the  latter,  havirifi;  vastly  en- 
riched the  law  of  illegal  combination  by  the  itifusion  of  the 
princi]jles  v/orhed  out  under  the  protection  of  its  name,  lost 
its  separate  existence;  and  the  crime  of  "conspiracy"  wan  "ade 
to  include  all  criminal  agreements  whatsoever. 
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:iote  3(p.  oV  )         The   fir^t   of    these   Star   Chamber  decisions  was 
Glaseour  vs.   Furlestone^    Gouldsb.    5l(pl.    14)-   1587,    in  which 
"It  was    over- ruled  "by   the   lords,    that   if  a  jury  at   the    comnon 

law give    their  verdict,    altiiouj^'h    they  make   a  false   oath, 

yet    tney  shall   not  he    impeac'ied   hy  a  "hill    in    the   Star   Chamber: 
But   i-^   any   collateral    corruption  be   allei?;ed    in    them,    as 
th^t    they    took  money  or  bribes,    a  bill    sh^ll   lye   thereof  well 
enough," 

In  Amerideth's    '^ase,   Moore  _56P    (1500),    certain    tenants 
had    combined    and   mnde  joint   obligations    to    contribute    to 
maintain   suits   against    their   lord    to   compel  him   to  grant 

copyhold    estates    to    the   heirs   of   tne  holder.      "They  were  ^ined 
for   the   combination,    and    the  maintenances,    and    the   taking  o"^ 
the   obligations   one  fropi   the    other."      And    in  Lord  Grey^s   Case, 
Moor'?  788,    pi.    1088    (1607)    certain   tenants  had    joined    in  a 
petition   to    the  King   to   obtain   the  benefit   of   a   similar 
custom  of    tlie  manor    in  respect   to    copyhold    estates,   and  had 
agreed    to   share    the    expense   rati'hly  among    them,    and   had   signed 
a  blank   paper,    piving   authority    to   one  Perkins    to   ^ill    in  vih^t 
petition  he   pleased.      The   Star  Chamber  held    this   agreenent 
illenial.      "And  Popham  said    tnat   an   illegal    combination   is   not 
justiciable  although   the   complaint   is.,.,   ^or  the  blank   they 
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seem  all    to   "he   cenrunMe,    'henause    it    is    an    illRfal    roml-'ina- 
tion,    althoufnJi   the   complaint    is    not   censurable,    "bRcauBe  made 
to    the  King  '-vho   has   power   to   redress    it;    and    the   complaint 
is   not  made  with   terror,    nor  for   a    thing  apparently    illegal." 
In   these   two    cases  v/e   seem   to  find    the  germ  of    the   later 
doctrine    that  a   conspiracy   renders   unlawful    that  which   it   is 
perfectly   legal  for   one  person    to  do. 

Scroggs  vs.   Peck  and   Grey,   Moore   562.    pi.    765    (    1600), 
was   grounded   u  on  an  agreement    to   ^ile   a  false  "bill    in 
chancery  ag-^inst   a    third   person.      The   scheme  v/as   abandoned,    '"ut 
notv/ithstanding   this    they  were  fined   for   the  matter  of   agree- 
ment   in   prejudice   of   a    third    person  without  his   privity. 

Miller  vs.   Beignolds^  and   Basset,    Godb.    205,    and  ?loyd  vs. 


purpose.      The   next  case    in  point   of    time    is    the  Poulterers ' 
Case.      It  was   followed   by  Ashley's   C-^se.    12   Co.    90.    in    the  fol- 
lowing year,      Th*?  last  Star  Chamber  decision   upon   conspiracy 
was   Tailor  and    Towlin's   Case,    Godb.    444 (    1628),    in  which   the 
court   entertained    a  bill   of   conspiracy  for  a  -^alse    indictment 
before   a   tribunal   whose  jurisdiction  was   not  distinctly  alleged, 
"  because    the   conspiracy  wjs    tiie   principal   thing    tryable   and 
examinable    in    tliis   court,    and    that  was   v/ell   laid    in   the  bill." 
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^Tote   4    (p. 40)  To   his    report  of   the  Poulterers'    Cas'^  Lord 

Coke   appends    the  following   comment :  "No_ta,    reader,    these 
confederacies,    piinishatle  "by  law  "before    they  are   executed, 
ought   to  have   four   incidents:      It  ought    to  "be  declared  "by 
some  manner  of   prosecution,    as    in    this    case    it  was,    either  "by 
making  of  "bonds   or   promises   one    to    the   o^ner;    2    ...   malicious, 
as   -^or  unjust  revenge,    etc.;    3    ....    false   against  an    innocent; 
4    ....    out   o"   court,    volTintarily . " 
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Note   5    (p.  50)  Bagg   had   heen    removed   •^'rora      is    o-^fice   o-f 

chief  ^urRBss   of    the  Borough   of  PljTnoutii.      He   complained    that 
he   h?d  been  unjustly   treated.      The   Court  o^  Kin^r's  Bench  said: 
....    "So    if   he    intends,    or  endeavors   o"^  hlmsel",    or  conspires 
with  others,    to   do   a   thinp   apninst    the   duty   or   trust   o-^   his 
■''reedoTn,    and    to    the   prejudice   of    the  public  good    o"    the   city 
or  borougli,    but  he  dot}i  not   execute    it,    it    is   a  good    rause    to 
punish  hin,    as    is   a^^oresaid,    but  not   to   d  isf  ranchis'^   hi'ri"... 
(11    Co.    93  b.    98)      This   passage   strikingly   sho^vs    the   assirrii- 
lation  by   the    court  o"^   comspiracy    to   intent   aud  attempt. 

That   the   criminality  of    treason  lies    in    the    intent   of 
the   parties   was   first   stated    in  Blun t ' s    Case ,    1  How.    St.    Tr. 
1410,  (    43  El.-A.D.    1600).      The   Solicitor-General   argued    tiiat 
"the   compassing    the   Queen's   destrxiction,   wjjich  by  judgement  of 
lav.'  was    concluded    and    implied    in    that   consultation,    was    treason 
in   the   very   thought  and    cogitat_iP"»    so    as    that   thought  be 
proved   by   an   overt   act"    ...    Tne  Lord    Chief   Justice   said    tnat 
the   act  of   one    treasonable   conspirator,    "though  different 
in    the  manner,    is    t'-e   act  of   all   of    them  who   conspire  by  reason 
of    the  general  mnlire   0:^"    the    intent." 

These   cases    contain    *he   eleme^its    out   0'   which    the  general 
doctrine    that    a  bqre    consoiracy   to   ^o    acts   prejudicial    to    the 
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jubllc   welfare    is    criminHl    can   "be    rmd  i  Ly   extracted. 

Otnpr   corniiinat  Ions    tne    cri'ninality   o'''   which   c-m  be   ac- 
counted for  by   this   jirinniple   are:    To    raise    the   price    of 
merchandise- Anon..    12  Mod.    248.(10   vV.    3-l'3^8.)    Per  ^'r. .    '^Torvis. 
2  Ld.   Ken. 300, (1758.) 

To    raise  wap:es-Journe:>'^en   Tailors'    Case.    3  Mod.    11,(1721), 
etc.      See   Chapter   5, 

To    oroc'ire   a  raarriaf^e  between  paupers   for    the   purpose   of 
charging   another   parish    vith    their  support-Rex- vs .    ^^atson   et   al 
1   Wils.    41,  ( 17  43 ) ,   Rex  vs.  Herbert   e_t   al .    2  Ld  .   Ken.    466(  17  59), 
Rex  vs.   T^owlsr  et  al/,    East  P.    C.    465.  (1788.),    Rex  vs.    Tanner 
et   al.    1   Esp.    304(1795.) 

To   prevent    the  burial   of    \   co>-pse-Young  *s   Case(Citqd 

in  Rex  jvs_._  J^jnnl _2_  T.R.    735(  1788) 

To    solicit   a  witness    to   disobey  a   s\jnnons-Rex  vs. 
Steventon   et   al.    2  Ea3t.5  62(1802_)_._ 

To   defraud    the  King  by  false  vouchers-R_ex  vs.^  B_rij^sa_c 
and    Scott,    4   East  166.(1803). 

To    induce    a  female   ward    In   chancery    to  marry  a  man   in 
low   circumstances;  (such   acts    constituting   an    interference   with 
the   jurisdiction   o^    the   Court   of   Chancery )-Rex  vs.   Locker   et    al, 
5   Esp.    107(1 804 ) ;    T^all  vs.    Cout tSj    1   Ves.anri   B.292.    29r^.  ( 181 2 ) ; 
Wac^e  vs.    ?roughton,    3  Ves.and   3.    I72j_1814)-said    to   be    "a   species 
of   robbery," 
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To    stifle   a  prosecutior;-  Clarirl.Te   vs  .   Hoare  .    14  Yea.    59  (180  7  ) 

To   obtain  laoney   a?   compensation    for   the   corrupt   procure- 
ment   of  an  aiJpointi-nent    as   Coast    '.Vait^r,   Rex  yp  .   Pol  bii:>.n  at    al._, 
2   r,3c:\^,    229    (1309)  . 

To   isfue   a  false    certificate   to  be  used    as    evidence    in   a 
criminal  proceedin^^  -   Rex  _vs._  Mav/bey   et    al.  ,    6   T . R .    619,    (1796)  . 

To  raise   the   price   of  eov'jr:ment    securities  by  circulating 
false   rujaors  -   Rex  vs.   De  3ereng;er   et   aj^.  ,    2  M.    and    S.    68    (1314)- 
said   to  be    "a  fraud   levelled   against   all   trie  public".... 
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Note    3,  (p. 51    )         This   principle?   -r-is   firr*    lai-j    <iov/n    in  ^ox  vs_._ 
Timterly   and   Childe,    1   Sid.^R(l3-l4    Car.2-^.^>.    l'^''2)  ,   wherein 
there   had   been   an    indictment   for   conspiracy    to    c.iarce    a   person 
with  being   the  fatner   of   a  bistarn    child,    witn   intent    to   extort 
money.      The    court   upheld    t^e    indictment   sayinr:    that    "tnis 
court  has    conusance   of   every    illef/al    tninr^:    "or  wnich  daraai?;es 
ma.y   come    to    the    party  as  here    they  may,    "'or  he  will   he   for 
this   lia'^le   -^or  the   maintenance   of    the   child." 

The  facts    in   Green  vs.    Turnor   et  ux.,    5   Keb.399(26  Car.2- 
A.D.    1674)    were   similar.      Twisden,J.,    thought  tliat   the   court  (B.R.) 
had    no    "conusance"   of    the   offense    charged   upon    the   prosecutor, 
which  was  merely  spiritual.      "Contra  by   Wild   and   Rainsford,    the 
inf or'^.'ij.tion  being   for   the   conspiracy   to   draw  sums   of  money 
from    the   plaintiff,    not    for  getting    tiie  Bastard."      Judgement, 
however,    was   stayed    a-'^ter   convintion.      But    in  Rex  vs_.    Armstrong 
et   al  .    1   ^^ent.305,  (1677),    a   similar   conspiracy  "'^s   held    indict- 
able.      The    court   said    that    it  'vas    "a   contrivance   to   d'^fame    the 
person   and   cheat  him  of   his  n.oney,    w}iich  was    a  crime   of   a  very 
heinous   nature." 

In  Pe;;.    vs.    Daniell,    6  Mod.    100.  ( 2   Anne-  \ .D .    1707  . ) ,    and 
Peg,   vs.   Peat,    6  Mod.    157.185.(584   Anne- A. D.    1704-5),   Lord   Holt 
laid    it  do'ffn  generally   that   a   conspiracy   to   charge   a   person 
with  a  merely   spiritual   offense    is    indictable    in   the   temporal 
courts.      He    did    not   look  beyond    the    charge    to    the    .jurpose   for 
whicn    it  was   preferred,    althougn    the    indictment    alleged    that    it 
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was   a   sci:ene    to   extort,  TioTiey. 

In  Rex  vs.   Kinnersley  and   "Toor'^.    1   f.  tra.l9?S  (5  Geo.l-A.D. 
1719)    the   de:^endants   were   convicted   of   a   conspiracy    to   cJiarr^e 
Lord   FJunderland   v/ith   an   attempt    to    corimit  sodomy,    in   order    to 
extort  Tioney. 

Atty.    Pen,    vs.   "^lood    et   -^1;    T.    B^im.    417(32   Car.?-A.D. 
16B0),    arose    out   o:^   a   conspiracy    to    indict   tho  Duke    of  Buck- 
ingham for  huggery.      Conviction.      Rex  vs  .   Veal    e  t    al . .    _2^K?b_. 

59_,  (13  Car.  2-^.1).  I6e>6)  vras  a  case  o^  conspiracy  to  charge  with 
carnal  knowledge.  In  neither  of  these  was  the  purpose  to  exto>-t 
money  mentioned. 

In  Kex  vs.    Rispal   et   al.    1   W.    B1.5  68.  (iVoO),   nowever, 
Lord   'Tansfield   doscrited    the    offense   as    "the  getting  money   out 
of   a  man,    "by   conspiring    to   chars^e  him  with   a  fals'?   ^^act."      Or, 
as    reported    in    3  Burr.    1320, "The   gist   of    the    off-nse    is    the 
unlawful   conspiring    to    injure    the  man  by   this  false   charge." 
(p.    1321). 
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Note   7,(p.5j         In    Anon..    1   Lev  .5:s(7-^-l4    Car.:\  (Xv.B.    1662), 
the    rourt    advised    the   plTinti-^f    in   a   suit    t,-^   reverse   a  .judKernent 
on   account   of   f^'auri    to    yre^^rr    "an    inf o^riation   ariainst   the 
cheat,    f{.n6    also   af^'-.  inst    the  vinter    in  'vhich    the  house   "/is,    in 
this    court"...   Here    tne    element   of   combination   does    not   enter. 

Rex  vs^  Thode,    2  Keb^  11  ljJ^y_enU_  234  { 1 67 T: ) ,    -va s   a 
conspiracy    to    ciieat  "by    the   use   of  false   dice.      The    court(V^ild, 
J.)    said,    ho'vever,    tnat    "the   conspiracy   is    Laid    only  "oy  •-•■ay   of 
aggravation. " 

In  Rex  vs.    Amstrong   et    al._,    1  Vent. 305(1677) ,    sain    that 
here  rvas    "a  contrivance    to   defame    the   person  and    ch-^-at  him  of 
his  money,    ".'•■! ich  ^vas    a   crime    o:^   a  very  heinous   nature," 

1 n  ^ex  vs.    Orbell,    8  Mod. 42 ( 1703),    the    indie tme n t 
charged    that   the    defendant  fraudulently,    and    per    conspirationem, 
to   cheat   J.    S.    of  his  money,    p;ot  him    to    lay   a   certain  sum  of 
money  upon  a  foot-race   and    prevailed    'vith.   the    party    to"'^un 
booty.        The   court  refused    to   quash   it  upon  motion,"   for   they 
sair    thTt  beinf^   a    nhe-.  t,    thouph    it  "A'as    pri-"ate    in   the   particular, 
yet    it  ^as   public    in    its    consequences." 

In   Rep:,    vs.   ^''acarty   et   al.,1  Mod  .3|^?,  (1704) ,    and   ^ef  .vs . 
Parry   et   al.,    ?.Ld.    Raji.Tn. 865,  (1704) ,    the   cheats   were   looked    upon 
as    the  gist   o-^    the   of-f*enses.      In  both  casf^s,    several   persons 
were    charged.      "But    they  were    in    t^rms   convicted    of    tne    cneats. 
No  mention    is   made   of    tne   element   of   combination   at   ^11    in    the 
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opinion  of    the   court.      The    indictment   in    trie  ^'^acarty  Case 
charged    a    "cora"bination    to    cheat",    "but    in    the   Parry   '^ase    there 
was    no   re-^'^rence  at    all    to   the   plurility   of  defendants. 

After  Pex  vs.    Wheatley,    however,    t;e   element   of   com- 


•■2(1782 ) :    Pe:c  vs.   P^^well   et   al..l   Starkie   402.  (iSl  6) .      The 


holding    in  Bex,  vs .  .  Wheatley  v/as    in   ef-^ect,    though  no:  avov.'ed- 
ly,    anticipated    in  Rex  vs.   Martham  B-yan^    2   Stra.866(l7;j9)  . 
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NOTES 

Note   8(p,55)        In   additio:i    to    tne   cnsos    nitd    i.--.    tne    text,    the 
follo^vinp  nay  y>e   noted:      Fex  vs.    Thorp   et    al . ,    5   Mod  .221  (-W. 3 
-A.D.    1696),    a    conspiricy   to   entice   a  younr;  nan   under   18  yearB 
of   ape    to  '^arn'   a  nonan   o"^    iH    -^ame,    contrary    to   liis   -^n  tiler's 
wishes. 

Rer.   vs,_  Trnoy,    6  Mori.    167,170,    (1704),    to   arrest    tae 
plaintiff   and    illegally   to  hold   hinf  \7itho'U  hail. 

McDaniel I's    Case.    1   Leach   Or.   L. _  444 (1759),    an -    Rex  vs . 
f^pr?gg,    2  "?urr .993(17  60)    were    conspiracies    to    indict    innocent 
persons    o-^    cri"'es.      Th'^se  would   have  heen    conspi^'qcips    -^t   ^ny 
period    -^ron    the    tine   n-f   "Rld'va^'d    1. 

^"  Re^.    vs.    Turnor.    13   last,    22'^(l8l0),    Lo>-d   Tlllen- 
>!oroup;h  decided    that   a   combination   to    -"onnit   a   civil    f-espass 
was   not   an    indictable   conspiracy.      Tnis   decision,    oov/ever,    tvhs 
not   'ollov/ed    in    the   later   cases.      See   Chapter   5. 

It   should   he   observed    that    in  ail   of    tnese    cases(with   tiie 
possible  exception   o-^   Clifford   vs.   Brandon)    there   are   elements 
of    ille/rality   present    in   addition    to   fne  rnere  danare    or   oppres- 
sion  su-^fered   by    the   conplainant.      Tnus,    as    to   Re>;.   vs.    Thorp. 
we  nay   point   out    that    the   procu-'"enent   of   su^n  marriages  v/as 
looked    upon  as    unlavfful    independent  of    t:ic   nlen^nt    of    conspiracy, 
(Reg,    vs.    Placket   and    Ro^  in^o;..    7   Un6 .    3^(1702).      In  R<-nr>-l.?s. 
Cro.Har,^  557(1639)  .      Moreover,    the   attorney  -for    the   prosecution 
argued    that    tne   consi^iracy  \as   nentioned    only  as   natter   of 
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ap:)f!:ravat  ion.       In   any   event,    no   .-judp'^rient   was    glvn    in    that    case. 
In  Keg.   V?.    ^ope.    Peg,   v?^    Tracer,    ^VT^anj ell/ 3   '^ase   and_Peg_._v3_^ 
Sprag£^    the   acts   done   would   have   a^io^jntp-d    to    nivil   ^ironr.s    i"^ 
per-^omed   by   single    individuals.      In  "''^l  iz  ahe  th/Roh  ins  en's   Case 
there  was   a  scheme    to   defraud.      Of  Rex  vs .   "i^ccles,   Ld .    ''llen- 
borouKh   said,    in  Rex  vs .    Turner,    that    it   "v.'as    considered    as   a 
conspiracy   to    do   an   unlav/-"ul   act   af-^ecting    the  public."      The 


appears    that    in   the    case    cited    in    the   note    thereto    the   elenent 
of   com'binatlon  was    treated    as   natter   of   aggravation. 

Thus    it   appears    that    the   ahove    cases   present   no    e.-ception 
to    the   principle   soon   to   "be   announced    that   a   conspiracy  al'^^'ays 
contemplates    the    accomplisiiment  of   an  unlawful   purpose   or   the 
use   of  unlawful  means. 
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Note  9   (p.57  )      There  are  a  nunlDer  of  these  cases  in  the 
"books.   In  so:ae,  aces  of  this  ciaracter  were  c  orB  idered  as 
crinirial  although  perfon;ied  'oy   a  siaf^le  individual.   See  Rex 
vs.  //atson  _et  al .  ,  1  .vils.  41  (1713)  -  sev^rral  del" -ad ant s ,  but 
no  conspiracy;  Anon . ,  Sayer  260  (1755) j  Rex  vs.  T  .rrant ,  4  Burr. 
2106  (1767)  .   In  others,  the  ele::ient  of  con^ijiracy  is  present: 
See  Rex  vs.  Edv;ard s ;  Rex  /'S.  Herhert  et  al .  ,  2  Lord  Kenyon  466 
(1759) ;  Rex  vs.  Conpton  et  al.  ;  Rex  vs.  Tanner  et  al. .  1  Esp. 
504  (1795)  -  acquittal  "because  prosecution  failed  prove  its  case, 

In  Rex  vs.  ?ov/ler  et  al.  .  East  P.O.  461  (1788),  the  indict- 
nent  v;as  held  not  to  lie;  hut  this  waf  "because  tlie  purpose  wrong- 
full;^  to  charf^e  another  parish  ]iad  not  "been  properly  alleged. 

finally,  in  Rex  vs.  Seward.  5  V.,    and  M.  557  (1854)  ,  it  was 
held  that  such  coiahinations  were  not  conspiracies,  "because  t:^e 
purpose  of  charging  another  paris}i  v;ith  the  2i  intenance  of  a 
pauptir  i?  not  illegal. 
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Note  10  (p.59)       Cases  in  v;}iic}i  several  persons  joined  in 
the  v/rong  doing,  but  the  elerjent  of  comlaination  war  disregarded: 
Reg,    vs.  Parry  et  al. ,  2  Lord  Kaya. ,  865  (2  Anne  -  1703) ;  Rex 
vs.  WatPon  et  al. ,  1  Wilcon  41  (1743). 

Cases  in  which  the  conspiracy  is  mentioned,  "but  aj'-iparent- 
ly  considered  as  a  secondary  eleraeut  iu   t'le  offense  cliarged: 
Rex  vs.  Thode.  3  Keb.  Ill  (24  Car.  2  -  A.D.  1672)  j  Rex  vs. 
Parkehurst  et  al . 3  Keb.  799  (16  7  7) ;  Rex  vs.  Lord  Grey,  1  East 
P.C.  460  (1682)  ;  Rex  vs.  Tliorp ,  5  Mod.  221  (1695)  ;  Rex  vs.  Grimes 
and  Thompson,  2  I^od.  220  (1688)  ;  Reg,  vs.  Daniell,  6  Mod.  100 
(1703)  ;  Rer;.  vs.  Orb  ell.  8  !:od.  42  (1703)  ;  Rex  vs.  Edv/ards, 
8  :.:od.  320  (1725)  ;  Rex  vs.  '.\1ieatley,  1  J/.  Bl.  273  (1760)  ;  Rex 
vs.  Rispal,  1  >V.  El.  368  (1760)  ;  Rex  vs.  Delaval.  1  V/.  Bl.  410 , 
440  (1762)  i  Rex  vs.  Hev.y,  1  Leach  Cr.  L.  252  (1782) . 

In  the  follo'.vin-  cases,  t:ae  conspiracy  see;.is  to  be  the 
gist  of  the  off snse;  Reg,  vs.  Best  et  al.  ,  6  ?!od.  137  (1704)  ; 
Rex  vs.  Cojje,  1  Stra.  144  (1719)  ;  Rex  vs.  Kinnersley  and  "oore, 
1  Stra.  195  (1319) ;  Rex  vs.  Journeymen  Taylors.  8  :iod.  11  (1721) ; 
Elizabeth  Robinson's  Case,  1  Leacji  Cr.  L.  38  (1746)  ;  Rex  vs. 
Parsons.  1  .V.  Bl.  592  (1762);  Rex  vs.  Compton,  Cald .  246  (1782). 
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Note    11    (p.oii)  In  Reg,    vs.    Thorp.    '3  ::od.    221    (16 y6)    coun- 

5^el  for  tiie  kiu^   argued   tliat    "that   v;hic3i   is    lav/ful   for  one  .Man 
to   do,    r.iay  "be  made  unlav;ful   to  be   done   hy   conpijiracy" ,    citin{;; 
Rex   vs.    Starling.      This    iuea  v/ai-   ai-j^roved    and   applied    in  Re_x__vs_. 

Journeyraen  Tai lor-p .    8  Hod.    11    (1721).      Tiie   court    said: 

"A   confT^iracy   of  any   kind    it^    illegal,    alth.ough   tl;e  natter   about 
lA'hich  they   conspired   :.:ight  ].ave   been  lav/ful   for  t  .em,    or  any  of 
then  to   do   if   they  };ad   not    conspired   to   do   it,    as    appears    in 
the   case   of  Tubv/omen  vs.    the  Brewers    of  London. "     The   latter 
case    is    supposed    toe    the   popular  name    of  Rex  v  s  .    S  t  a  r  1  i  n^- . 

In  Rex  vs._  :[arth_arii  Eryaii,^  2_  StT.^.*.  P.^.^    (1729)  ,    t}ie    court 
says   obiter,    in   regard    to  Reg,    vs.    Best:    "T'lere   the   conspiracy 
v/as   the   crime  i    and   an   indictment   v/ill   lie?   for  that,    though   it 
be   to   do   a   lav.-ful   act."     The   sane   i:rinciple    is    ap.  roved,    again 
obitor  by  Lord  ::ansfield    in  Rex  vs_._  Ecc_les_,    1  Leach  Cr.   L.    274 
(1783),    and   by  Grose,    J.,    in  Rex  vs.   T'iav.'b  -y,    6   T.R.    619    (1796). 
Alt';>.oug}i  no   aut}:ority    is    cited,    both  Lord  ?^Tansfield   and   Grose,    J, 
evideiitl;,'  j'.ave    in  Liind   ilex  vt:-.    Journe^T.ien  T a i_l o rs^._ 

At    t}ie   present    tir'ie,    a   cor^biiia   ion  to   accoEii'lis}x  a   legal 
purpose  by   legal  neans    is   not    a   criminal   conspiracy.      Even  to- 
day,  }iO'.vevcr,    a  coMbination  nay  be    criminal    althou^ih  the   acts 
contenplated   would  be  nerely  unlav/ful,    not    indictable ,    if  per- 
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foiT.ied  by  a  r^incle  individual.  And  tiie  same  ir  true  ol"  a  com- 
bination to  eraijlov'"  lav/ful  raeaiu'  is  part  of  an  unlav/ful  pcheme. 
See  post,    cliap.    4. 
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>lote   li;    (p.oo    )  The  character  of  t^'.e  villanoup   judr"::ner.t 

aipears   fror:   the   fol?LOwini:   re;,  ort    (46  LiT:.    Aru.    11):    "A  r.an 
'.var    attainted    of   cont-piracy   at    t:-':^    f^uit    of   tlie   hing  upoi.    indict- 
nent.      "(Therefore   it   war   adjudpec'  he   lose  his    ' frank- lav/ ' ,    so 
t}iat  he   should   not   hencefortli  he   lUt  upon   juries,    ;,or  asfizes, 
nor    otlierv/ise   received    in  tcstijiiony   or'  tlie  trut):,    and   that    h- 
5   all  not    coi;e   './itliin   I'Z  Leagues   of   Lhe   place   wliere   the   king's 
court  may  hej    and   tliat   i:i?   lands',   be    seized    into   the  King's   liandr 
and  liis  fields    laid    v/a-cte,    and   hi?   wife   and  hie   children   ousted 
and   ]iiF   treee  uprooted,    and   hir-  body  taken   and    inpriscned.      But 
if  he  be   attainted    at   the    ruit    of   a    (private)    party,    he    sn.all 
have    onl:     pinnple   judgrient    that    tlie   plaintiff   recover  ]:iis   dar::ine; 
and   that   he  be    iu.riponed." 

See    alro    L^7  Lib.    Ast'...    59. 
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C   IT   A    i-    T   ";  P    IV 

^ote   l(p.(^>)         In  Rex  vs.    Thonas    et   al..    IC-md   P.  MPA  1  a .? O  , 
persons   a'^oused    of    i   consoiraoy   to    pncu-^e   falso   •vitMess'^s    in 
a   certain   action   O'^   ejectiri'^^nt  were    acquitted   b-'ciuse   the   de- 
scription  of    t>ie    court   so    imposed    upon  'vas   'mc^^tain,    and    also 
"because    tne-e   v/as    a  variance  "befveen   the   action  mentioned    in 
the    indie t^ient    and    tnat   shown    in    tne   proof. 

1  n  Re^.    vs.    Bierr. ,    1   A.  and  E.527(  1 S."^  4  ) ,  an    Indictment  for 
consoiracy   to    char.r^e    the   prosecutors   'ffitn   an   offons3    'inder   a 
certain  Act   of  Parlia-^ient  wis   neld    to   be   vitiated   b;;   a  rais- 
recital   of    tie    \ct. 

See   also   Reg. vs.    Steel.    Gar  and   M. 337(1341),    a   case   of 
variance   between    the    indictment   and    the    evidence. 
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'Tote   2(p.'i  ')         In  IRex  vs.    -Jones   ?t   al . ,    4   B.anc]    A.  515  ( 183.?) , 
judgement  wis   arrested   upon  a   conviction   o'    consiJlracy    to   er- 
l.ezzle    ti-ie    estate   of  Jones,    a  "bankrupt,    in   order    to   che-it  his 
creditors,    "because    t  ^e    indictriient  did    not    indicate  beyond   a   doubt 
that   .Tones   ^vas    legally   a  bTnlcrupt.      Penman,    C.J.    said  (p.  349): 
"Fere    the    indictment    charg   s    a   conspiracy    to    remove   n nd    conceal 
the  goods   0"^  Jones:    but    if    the    commission  was   bad,    Jones   had    a 
right   to   renove    ther>.      If  we   were    to  hold    such   an    indictment 
good,    it  would   -^ollow   as    a   consequence,    that  a  party  who   was 
entitled    to    recover  goods    ir    an   action,    if    taken  from  him, 
might  be   declared    a  felon  for   removing    tne  very  same  goods. 
There    is   nothing   stated    on    the   face   of    this    indictment    to    con- 
stitute   an   offense."    In  P '^p' .    vs  .    ?qc_k ._9^  -^.'.^r'.^..  T'/.l^.^ ^^^^  ^  *    ^^■ 
said:    "?Jow  obtaining  goods   without  paying    is,    as  Mr.   Kurphy 
argued,    not   necessarily  a  fraud:    the  words   migiit  apply   to    the 
obtaining   goods    to   sell    on   oommiss ion," 

See    also  Pey_  y s  .    Richar d son   et   a  1 . j 1_  Moo  « and   R.40g . 

Bex  vs.    Seward    Pt   al . .    3  M.and   71. 5.')7(1354) :    "When   the    charge 
is    tnat    it  'vas    intended    to   do    the   act  by   unlaw'^ul  means,    it 
must   appear  ho^"   those  means   are   unlaw-"ul."    (p. 561). 
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Note    3   (p. 7/^  '^^^    '^^^   °^   ^   y"^*^    '-^  Victoria,    c-ap.3rt(l842) 

creates    a  mortj   definite   relation  between    the    o-indnality   of    the 
conspiracy  and    that   o'    the   net    done   by   providinfT    that   no   .lust- 
ice   of    the   pea'^e   or   recorder   o'   any  '-oro'irrji   shall   at   any 
session   of    the   peace   or  at   any  adjournment    thereof    try  any 
person   or  persons   :^or   certain   offenses;    among    them(Sec.l6) , 
"Unla^vful  combinations    and    conspiracies,    except  conspiracies 
or   cora'-'inations    to    commit   any   offense   v^hi'h  said    justices    or 
recorder   respectively  have    or  has   jurisdiction    to    try  wiien 
committed   by   one   person." 
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Nfote   4(p.      )         It    Is    notewor  hy    that   until   1834    th-^^e  had   Inen 
only  one    important   case    in  whici    the   court,  held    tnut    the 
com'bin'=ition  before    it   was    not    indictable   ■\s   a   conspiracy. 
The   only   other   cas'^   'vas   Rex  vs.    Salter.    2_  Sho;;.44  5(l685) « 
This   was   an    indictrnent   "for   that(    the   defendant)    reins:   an 
evil  man,    etc.,    and    conspirinrc    to    ar;/-^rieve   one   Laud,    pretended 
that  he  had   brok-:;  his    ar^,    and    accordinKly   counterfeited    the 
sane,    and   upon    that   pretence   refused    to   seek  his    living  by   any 
labor,    and   exhibited    a   complaint   against  hin    to    the  Justices 
of    the    peace,    etc,"      The    indicf?iont  '-as    quashed    upon  notion 
"as    a  r.atter   not    indictable,"      T  lis    casi,    however,    is   anonalous 
and   possesses    little   significance. 

But    in  Hex  vs.    Turner  et  al.,    13  East   226(1810).   Lord 
Ellenborough  arrested   Judgement   upon   a   con^'iction   ^f   conspiracy 
to    f^espass   upon    a  game   preserve    and   snare,    kill   and    destroy 
the   nares    tnerein.      He   said (p, 231 ): "But   1   snould   be   sorry   that 
the    cases    in    conspiracy   against    individuals,    rvhicn   have   gone 
far   enough,    should    be   pushed    still   farther:    1   should  be  be 
sorry    to  have    it  doubted   whether  persons   agreeing    to   go   and 
sport  upon   another's  ground,    in   other  worde,    to    commit   a   civil 
trespass,    should   be    thereby    in   peril   of  an    indictment   for  an 
o-^fense    vhich  'vould    subject   them    to    infamous    punishment."     He 
seems    to    recof'-nize    the    principle  makin.?   punishable    comhina  tl -ns 
to   achieve    their  objects    "by   p'^-"   -'nlsi^y"  (p.?:^0)  . 


NOTES    (4) 

This    case  'vas    erpr^^nly   ov^r-ruled  by   ItI'T,    J.,    in   Kag, 
vs.    Rowlands.    2  Den. n.C. 1^.364. .^83(1851).    upon    the  ground    tiiat 
the   objert   "rhich    t'le    conspirators   had    in  view  was   also 
indictable,    as   well    as   acticnal'le.      But   later  cases  have 
firnily   established    the   principle    that   a   combination   to    commit 
a    tort    is    criminal.    (See    ..^ap<  ) 
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Ilote   6    (p.  /')         Conspiracies   of    this    character   reported    during 
the   19th    century  were: 

To   pei-vert    the    course   of  justice  "by  procuring  false 
witnesses,    Rex  vs.    Thomas    r^t   al , .    1    Cand   P.47'^(18P4) ;    Bushell 
vs.   Barrett.    Ry.and   M.434(lHP^.)  . 

To    secure   a  passport    in    the   name    of    one    person  for   use 
"by   another,    Pex  vb  .   Brailsford    et  al . ,    (1901)    2  K.   B.730. 

In  addition,    v;e  may   include  combinations    to   defr^iud    the 
public    in  various   'vaysCSee   Note   9,    p.         ),    and    certain    combina- 
tions  ar.ong  \vorkrrien(See    Chapter   5). 
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Note    6    (p.         )         See  Rex  vs.    Seward    et  al.,    3   M.and   M.5f37  (lri34)- 
ty  Ld.   I^ennian;    Rex  vs.    Vincent,    9    C.ana   P.  01(13:')9 ) :    O'Connell 
vs.   Per.,    11    CI. and   P. 155,    233(ia44);    Reg.    vs.    Carlsile   and 
Brown,    1   Dears.    0.0.337(1354);    Peg.   vs.   Brown   e  ■ ,   al.    7      Cox. 
C. C. 442(1858) ;    Reg.   v:  .   Howell   et   al . ,     I  y.a.r\d   7.,    160(1864): 
Mulcahy  vs.   Reg.,    Ir.    Pep.    1   Cora.   Lav/,    13,    31(1366-7);    Reg. 
vs.   Bunn,    IP.    Cox   C.C.    316(1872):    Peg.   vs.    Aspinall,    2.   Q.^.P. 
48(1876);    Reg.    vs.    Orraan   and    Ear-^or,    14   Cox .  0.0.381  (1«80; 
Per.   vs.   Parneli    -t   al.,    14    Cox  C. 0. 508(1881) ;    ^x  Pa'-te 
Dalton,    28  L.R.    Ir.    35(1890);    Quinn  vs.   Leati:  >t;i,  70  L.J.R.C.    76 
(1901);    Rex  vs.    Brailsford, (1905)    2K.B.    730. 
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'Tote   7  (p.         )         Thi3   following  are   cas?s    In  which    thra   objects 
of    the   comlTinaticns   wee    themselvfts    indictable   offenses. 

To    cheat   the  King  "by  false   vouders,    Rex  vs.    '^riqs^c 

To   hold    an   unlawful,    seditious   an-i    disorderly  meetlng- 
Rex  vs.  TTunt   et   al..    3   B^aml_A_._A^^(_1820)  . 

To   obtain   enhanced   'vages,    in  violation  of   St. 39    and    40 
Geo  .  3 ,  C ,    Rex  vs.    Ridgeway,    5   3.  and   A.  527  ( 1  a?.2 )  . 

To   carry  av/ay  a  young   lady  under  sixteen  yea^s    of  age 
f-om  the    custody   of  her   parents   and    guardians,    and   narry  her 
to   one    of    the    conspirators,    contrary   to   St.    3  Fen. 7,    ch.2, 
Rex  vs.    Wakefield.    2.  Lew.    1(1327)  . 

To  poison   a  man,    "^n\Hsley's    Ogs--,    2   Le^^.^KlSSO)  . 

To  conceal  and  embezzle  the  goods  of  a  bankrupt  ana  so 
to  cheat  his  creditors.  Rex  vs.  Jones  et  al . ,  4  B.and  A. 545 
(1832). 

To  raise  an  insurrection  and  obstruct  the  la-s,  Reg,  vs . 
Shellard.  9  C. andP. 277(1840) . 

To  hold  -in   unlaw:^ul  assembly  and  create  d  isaf -^ection,  R«>x 
vg.  y indent  ^t  _a\ ._i_ J-  Sl.'AJ^.  A-^Xi^^^^  ^  • 

To  cheat  and  defraud  Vy  false  pretences,  Refr.  ^rz .    Parker 
et  al.,  5  Ad.  and  3.N.S.741 (1842) . 

To  cheat  of  money  >:y  -false  pretences.  Rep,  vs.  Kenrick, 
D.and  M. 203(1843). 
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To    create    disa-'T ecti':n,    hatred    and    s'?dition,    etc., 
O'Connell    et   al .    vs..  Reg..    11    CI.    and   7.155(1844) . 

To   forge   a  post-office  money   order,    and    tiius    to   defraud 
the   queen   and    ottiers,    Reg,   vs.   Brlttaln   and    Shackell,    3   CoxCC. 
7^(1B48). 

To   use   a  dyer's  materials   wrongfully    to   dye  goods    "^or 
other   ]:)ersons(under   circuns  tances   such   as    to  r.a'ce    tlie 
conspirators      lia"ble   for    la'^ceny  or   em^ezzlenent   of   the 


To  violate    Act   6  Geo   4,    C.l29(See   Chapter   5),    Reg,   vs. 
Duffield    et   al..    5   Cox   C.C.404 (1851);    Reg,    vs.    Rowlands    et   al. , 
5    Cox   C.C. 456(1 851). 

To    conrait  TTiurder,    Reg,   vs.    Ah-^arne.    5   Cpy   C.C.    6(1852): 
Reg,   vs.   Bernard.    1  "^.and   ?.    240 (1858). 

To   destroy   a   t-hip  with    intent    to   pre.iudice    tie   underrriters 
(    a  felony  by   Stat.    24-5   V  r>t.,    C.79);    Reg,   vs.    11    in.    4  "^.and   '^ . 
68(1864). 

To   defraud    a  "benefit   -society   of    its   funds,    Reg,   vs. 
Knowlden   e±a.l_,j^ iLA9.^„1Jl--  J.11^  1 864 ) . 

To   li>erate  fro'^.  Jail   a   prisoner   charged  wit:    f-eason- 
f  e  1  o  ny ,    Reg,    v  s_._  P  esrno  nd    et   al..    11^  ^px   C.C.14  6  ( 1  '^^  6  8 ) . 

To    cornnit   larceny,    Reg,   vs.    Tayler  and    Smith.    25   L.T.N.S. 
75^(1871). 

To   kill    an    inf-int  after    it   should   be   born.    Rag.   vs. 
Banks,    12   Cox   C.C.39:s(l873) . 
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To    conimlt   a'bortin,    Rep,    vs.    'yhi techurch.    24    0."^.D.420 
(1890). 

To   defraud   'by  false   preten^^eg  ,  H-3y  ys.    Pl'Jrnrior,    '^A  J' • '^  • '^  •  ^^ 
305(1902). 

To    take   a   child    on  ••,   o-^    t'le   custody  o^'    its   guard  inns  (    a 
felony  by   St.    24   and    25  Vict.    C.IOO,    sec.5fS).      Bex  vs.    T)uKuid 
75    L..T.R.3.470 ( 1 ' 1 0 6 )  . 

Within    this    class    of   conspiracies    should   be    included 
combinations    among  workmen    to   do   acts   forbidden  by  statute.      See 
Chapter   5. 
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Note   8(p./^')  In    the   ■^ollo"'in;!;   oares,    the    acts  contein- 

olat'^d   "by   the    conspirators    'vould   hive   araount>d    to  le^al    in- 
juries   i"^   perfomed   hy   single    individuals. 

To    poison    cattle   with  arsenic,    Rex  vs.   King  et  al.,    I 


To    extort  money  "by  a   false    c.ian^e    of   forgery  and    felony, 
Rey  vs.   ?ord    and   Aldridge.    1   N.    and   ?J.77  6(lB33 ) . 

To    extort  goods   by   a   threat    to    imprison,    Bloorafield   vs. 
Blake   et   al . ,    6   C.and  P. 75(1835 ) . 

To   charge   a   person  v/ith  a   criEe,    Rex  vs.    Biers,    1    A. and   B. 
527(1834). 

To   extort  money  "by  a    threat    to    charge   v/ith  a    crirne,    Peg. 
vs.    Yates    et   al.,    6   Cox  CO. 441(1853) . 

To    impoverish    Irish  landlords  "by    inducing   and    compolling 
tenants    not   to   pay  rent,    Rgf^^   ys ._  Parnell   et   al..    14   Cox   C.C. 
508  ( 1881 ) ;    l^x  Parte   Dal  ton.    ?8  L.R.lr.    56(1890 )  . 

The   principle    that   a   con-piracy    to    conmit    a   legal    injury' 
is    indictable  was   stated    generally    in  Reg,   vs.    P i-^ell (supra) . 
Kea rney  vs.   LLoyd,    2^   L.R.lr.    2'"^. ,    qulnn  vs.    I-^^- iLhem.    70  L.J.R.C . 
7.- (1901)  . 


k339 


N   0   T  E   o 

Mote   9(p,  '      )  The   f ollo'vin^';    combinations  may  "be   embraced 

wit'ain    tfi'?   general    catecory   of   conspiracies    to    cneat   ana    defraud, 

To    obtain   goods    on   ci-edit  with    intent    to   defraud    tn     "ler- 
chant  of    the   price,    ^ex  vs.    Poberts   et   al . ,    1    Campb .399(1808) . 

To    cheat  and   defraud   by  selling   an  unsound  horse,    Rex  vs . 
P^nvell  _e  t  _al  ._^_1_^ tarkle    \nP.  ( 1 81 6 ) . 

To   defr^iud    of  Koods,    Anon.(ldl9),    1    C-iitty    698. 

To  defraud  by  misrepresenting  value  of  certain  lands  and 
properti?^s  and  thus  inducing  the  prosecutor  to  loan  large  sums 
of  money,    Rex  vs.   Whitehead.    1   Car. and   P.    67(1824). 

To    cheat    and    defraud (    but    indictment   sain    to   ^e    "too 
general " ) ,    Rex  ^-s  .   •?o\Yle    and   Elliott.    4    C.and   P. 59;"  ( 1 831 ) . 

To  buy  foods  'vith  intent  not  to  pay  ^or  them,  etc.,  Reg, 
vs.    Peck,    9   A. and   S.    686(1839 ) . 

To   defraud    of   goods   by  false   pretence      that    the   defen- 
dant was   a   certain  merchant   named  Grantham,    j-(eg.    vs.    Steel,    Car. 
and   7£.    337(1841)  . 

To    cheat   and    defraud    of    the  fruits    O"^   a  verdict(but 
charge   s^id    to  be    "too   general"),    Rey  vs.    Richardson  et   al., 
1   Moo,    and    R. 402(1 841). 

To  defraud  the  Oueen  by  procuring  the  illegal  ent^-y  of 
dutiable  imports  without  pa::,'Tnent  of  the  duty,  Reg,  vs.  Blake 
and    Tye.    6  Q..R.    126(1844 ) . 

To  cheat  and  defraud  by  false  pretences  in  -i  r  ile  of  f.vo 
horses   and    a  mare,    Reg,   vs.    Ward^    1    CoxC^.      (1844). 
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"To   cheat  and   defraud    o"^   Roods    and    chatnel^,"      S^ldser''   vs. 
Peg.,    11    Q.-R.    545(1848). 

To    defraud    o-^   -oney  "by    inducing  a   person  "by  false   pretencej 
to   accept   certain  "bills    of   exciiange,    Rep,    vs.   Gompertz    et   al . , 
9    Q..B.    824(184 6 )  . 

To   cheat   and   defraud   by   securing  goods    on   credit  ann 
selling    them    to   one    o^    the    defendants    ujon   e-^-ecution   after  a 
collusive    action,    Reg,   vs.   King   et   al..    7    O.B. 780(184-' ) . 

To  cause  foreign  goods  unlawfully  to  he  removed  from  a 
bonded  warehouse,  with  intent  to  defraud  t!:e  Queen  o-^  duties 
payable    thereon,    Reg,    vs.    Thompson  et   al.,    16   Q,.B.    832(1851). 

To   obtain   goods  from   tradesmen  with    intent  not   to     lay  for 
them,   Reg,   vs  .^  Whitehouse   et  al.,^.  .6   Oox  C./^_..39 (1H52) ;    Re£. 
V3.   Ryecro^t   et  al.,    6  Cox  C . C .    7  6 (1852). 

To   cheat   and   defraud   of  leasehold    tenements   and  messuage?, 
Reg,   vs.    Whitehous"   et   al.,    6   Cox  CC    129(1852) . 

To   cheat  and    de-^raud  by  false   reTDresentations    as    to    the 
soundness   of  horses,    Rej*^.   vs .    Carlisle   and   ?rown,_  1  Dears.CC. 
337^(1354). 

To   defraud    of  money  by   exc'^.anging   cancelled    notes   for 
good  money,    Reg,    vs.   Bullock   and    Clark,    Dears. CO.    652(1856). 

Among    tradesmen    to   dispose    of    their   goods    in    cont^mpla- 
ticn    o-^   bankruptcy,    with    intent    to   defraud    creditors,    Pegt   vs. 
^all    et  jt  l.^ .  1    "^.nnd  J^^.^AOA^  Si- 
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To    ciieat   and    defraud   by  false    representations   as    to    the 
solvency   or    trade   of   anotiier    :.erson,    whereby   tjie   prosecutor 
was    indijced    to    enter    into    oartnership  wit;   Jilm  and    s^affered   loss, 
Re^'-.   vs.    Ti-!Othy   et   al . .    1   •!^.and    ^.    39(1853) . 

Among  directors    of   a   corporation    oy    ^alse    representations 
in    a  balance    sheet    to   defraud    snareholders   and    tne     jiihlic, 
Reg. vs.    Brown   et  al . .    7   Oox   C.C.442(1353) . 

To  de-^raud  a  railway  comi^any  by  obtaining  anri  selling  non- 
transferable excursion  tickets  to  oth-r  persons  for  use  -y  t.iem, 
Peg,   vs.    Absolon   and    Clarke.    1  ^.and  y.    498(1359 ) . 

To    cheat  by  procuring   a    oerson   to   bet   upon   a  proposition 
whic  -  h^d   been    "-''ixed"   beforehand .  (Guilt   of   o-'^fenders  was    not 
relieved   by    the   fact    that    the   prosecutor  had    intended    ■'n   the 
same   manner    to   cheat   one    of    the   de-^endants , )    Reg,   vs.   Kudson   et 
al.,    Bell    n.C.    265(1860)  . 

To   de*''raud    of  money  by  filse   pretences,    Lathajn  et   al . 
vs.    Reg.    5  B.and    3.655(1864 ) . 

To   defraud    an   Insurance   Company  by  send  in,!-    in  -^alse 
lists   of   croods   destroyed    in   a    '^ire,    Reg.  _V3.    Barry   et   al . ,_ 
4   ^.and   ^.    389 (1365). 

To   defraud    shareholders    in   a  corporation  by   publishing  a 

false      balance   sheet,    Reg .   vs  .    Burch  _e t  al .  ,    4   ^.a 'Td_   ".    407 

(1365). 

To    cheat    the  public   by   cir-^uliting   a    *'alse   prospectus 
leading    to    the    sale    ->-^   '.vorthless    sb.  ir^s    o-"   stock,    Reg.    vs. 
Ournev   et   al . .    11    Cox    ^C.    414(1869). 


U   0    T  K    ^,    O) 

Petween   a   partner   in   a  -^i.nn  and    a    tiilrd    person    to   de- 
fraud   the   other   partne'*  of    the   share   of    assets    to   "'hi'^h  he  was 

entitled   u^ion   a   dissolution   o^-"    the   partnership,    2fil*_JL^' 

'.Var>?urton.    11    nox   ".C    584(1870)  . 

To   de-^raud    certain  'booksellers  hy  ciroulitinp-  ^orp:ed 
testimonials    respeotin^   a   ce>-tain  'hoov  •7hioh   they  '"e -e    the^-e'r-y 
induced    to  "buy,    Pej^.   vs .    Stenson   et   al . .    12   ^ox  O.C.    111(1871). 

To   defraud   "by  ])rocurinfr  hy  ^alse   pretences    tne    listing   of 
certain   stock   oy    the   Stock  Excnanf^e,    Reg .^  vs.    Aspinall   et   al., 
2    O.B.D.    48( 137  6). 

To   defraud    tradesmen  o'"   certain  jev/elry  by    obMinin,     it   on 
credit  without    intention    to    pay  for   it,    ^fi.   vs.    Orman  and 
Barber,    14   Cox  n.n,  j58l_(_l 880 ) 

To   sue   for   and    collect   a  dsbt    that  had   been  already   paid, 
Per,   vs.    Taylor  and   Boynes.    15    Cox   C.C.    265(1883 ) . 

To    cheat  and   defraud,    PgiL._Jvs»   banning.    12   Q'.^_'J1«,,     2AX 
(188:5). 

To   cheat    the   public  by   inducing;   persons    to  buy  stcok 
given   a  fictitious   value  by  raanipulation,    Scott,    vs.   "Bro''^n,    61 
L..T.Q.^.       7  38(  1892). 

To    cheat    and    defraud    o*"  poods,    P°>t.    vs.^  t'eKr'-';'-ne,    1_7_ 

Cox   C.^.    492( 1892 ) . 

To  cheat  and  defraud  a  Railway  Co.   by  the  aba t'-qot. inn 
and  <^':)le  o-^  ret'irn  hal-^- ticke  ts ,  R"/^ «.  VA*.  A'^lA-".'!  ." ^  al . ,  19 
Coy  n.'\    78 (.1898 )  . 
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Note   10(p,    •'/)        ObS'^rve   t:\e   dif*'erence  'betwe'in  Rex  vn.    Mqtt 
and   Pex  vs.    St'atton   et   al.,(Mote    to   ^uck   vs.    Buck)    I    Camj)b. 


549(1303),    'vherein    the  de'^endan'.s   had   "baen    Indinted   for  a 
noaspirany    to    deprive   a  man   of  his    office   as    secretary   in 
an   unincorporated    corap my  v;it:    transferable    shares.      Lord 
Ellsnborough  held    that   the    indictnent   c-vild    not  "■^e   r^iaintained , 
8ayin,T:     "This    socit»ty  v/as    certainly    ill'?^al.      Therefore    to 
deprive   an    individual    of    an   office    in    it,    cannot  be    treated 
as   an    inju  y,       "^hen    tne   prosecutor  \vas   secretary    to    t.ae    Ooth- 
pany,    instead    of  iiaving   an    interest   which    th-^   la^/  would 
protect,    he   'vas   guilty   of   a   cri>ne"...    (Such   companies   had   been 
forbidden  by   "t.    6  Hreo   1,    '^.18,    and    branded    as    cor^irnon 
nuisances . ) 
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Note    11  (p. '^/,)         The   ."ollowi'ig    cases    sfioul.-l    bo    noted    in    idrtition 
to    those   set   out    in    the    text. 

To   defraud   "by  holdinp;   a  nock   auction   and     -olluslvely 
bl,ddinp   up   inferior  poods,    Reg,   vs.   Leris,    11    Cox  ^. ^\ 404(1834) . 

To    orevent    thft    collection   o-^   t.   church   rate  "by  coll'^ctinp; 
riotous   ass -^ra'blies  "before    tne  broker's   house   and    directinfr 
public  hatred    ai^ninst  him,    Reg,    vs.    Murphy   et   al.,    8   Car. and   P. 
."97(1857). 

To   disquiet   a   per--on    in   possession   of    leasenold    estates 
by  molesting    the    tenants,    etc.,    Rex  vs.    Cooke,    !3   B.and    C. 
538(1826). 

To   defraud    a   le^Tatee   o-^  nnney  under   a  will   by  rraking  a 
false   oath   thit   a  certain    third    person     was    the    testator's 
g rand s 0 n ,    Peg,    vs.    Pean   et   al . ,    4   Jur.    364 ( 1 840 ) . 

To   defraud    a  wiriov/   o"'  East    India  Stock  by  fraudulently 
obtaining   letters   of   adrr.inis t^-at ion  upon    the    estate   of  her 
husb  and ,    etc.,    Wri;-ht  vs.    Reg..    14   Q.JB.    147  ( 1849). 

To   extort  money  by   threat    to    charge   a    oerson  with   i    crime 
of  which  he  v/as    really  puilty,    Reg. vs.   Follingberry,    6  D.and 
P.345(  1 82  Fn  ) ;    Reg,   vs.    Ynt^-s    et   al . ,    6   Cox   C.C.    441(1 853 )  ; 
Reg.   vs.    Jacobs   et   al..    1    Cox  C.C.    173(18)5). 


245 


N  0    T   K   3 

Note   I2(p.    '  ')  A  somevmat   sirrilar    idea  as    to    the   limitation 

to   which    the   law  of    conspiracy  should   "he   subjected   was   suggested 
as    early   as   1752,    in    th'?   case   of   Chei.v;.Ynd   vs.   Lindon.    ?.  Ves. 
and    Sr.450.      The   defendant  ha  ■■    demurred    to   such   part   of   a 

"bill    in   c   ancery  as   sought    to    compel   h?r    to    discover   a   con- 
spiracy  or  attempt    to   set   up  a   child   which   she   pretended    to 

have  had   "by  a  person  who  had    lived  with  her   and   was   desirous 

a 
of  havinr    c^'ild   "by  her,    "because   such  a   disclosure  might 

subject  her    to   penal   proceeding.      Lo^d  Fardwick  said:.,. "The 
question   is   whether    it    is    so    charged,    as,    if    confessed    in    the 
ans^^er,    would   be   a  p;round   for   a   criminal  prosecution    in  a 
court   of   law;    for    it    is   not   every  conspiracy  v/ill  be   a  ground 
for   a   criniinal    prosecution,      1-^    that    *as    tiie    case,    almost   all 
the   causes    in    this    court  would    (!ome  witnin    that  description. 
The  boundaries   are   often  very   nice,    where    3  matter    is    near 
indictable   and   a  fraud    in   this    court.      This   setting-  un   a   pri- 
vate fraud   does    not    impede    the    course   of  descent    in   law   so   as 
to   defeat    the   heir   at  law;    for   if   so,    it  night  be   a   conspiracy 
indictable:    but    this    is    to    the    disherison   of   no    one;    and    by 
this   means    several   frauds    in    tnis   court  mi^rht  be    riovered   by 
demurrer."      Denurrnr   over-ruled. 
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CHAPTER     V 
Mote   1    (p.  117)  As   to   tjie    Btateuetit   tliat    "a   consi-iracy  of 

any  l:iud    is   illjgcil",    etc.,    »7ri,-'.it    auya   )p.42):    "This   /jeneral 
expressioa  was    in   no   way  necetssary  for   the   deciFion;    it    is    r.ot 
supported   hy   its    referer^ce    (Starling),    and    it   ar.iount  i-   to  the   ;>r' - 
position,    vAliich  ig   ne^-iutived  by   every  j;revioiLS    and    suhsequent 
authority,    tliat    corahi-.iation   is  ^j-jt   se   criuinal,    independently 
of   its   purposes.      Tloreov^r,    that    the   report    is  untru?t worthy 
appears   from  tlie   fact   t>iat   t'le   rsoortev  inahos   t-:e   arj^'iaents   as 
to   a   case   at    Cambridge   town   on   the   7  Geor,-e   I,    c.    15,    v.'hici-    ^id 
not   aj.:ply  to  Cainhrid^^e,    hut    only  to   the  raetropolis. "     '.7ri::ht 
on  Conspiracy,   p.    42. 

In  defense   of   the   Journe;,i.ie_ii  Taylors   Ciu'e,   jicover,    '.vu  :_:^i. 
a:jduGe   the   follov/iuf;   considerations:  (l)  The  propot^ition  that   v/hat 
■is   lav/ful   for   Oiie  person   to   do  uay  yet   render  unlawful   a   combi- 
nation  to    do   it   would  "by  no  Means  have   seemed   absurd    in   1721. 
Several    earlier   cat^es  liad  ]ield    criminal   a  combination  to   do   an 
act   not    in   itf;elf   a   crime.      Again,    the   two   Star  Cluimbor  decisions 
dirjctl.     in  point    (see   note     p.      )    had   never  been  overruled. 
:'oreov3r,    Ctarling's   Case   was   well   calculated   to  produce   the    tm- 
presi5ion  tliat   the   court   had    ai.   roved    t]:iF   principle.      T''.at    it   was 
so   interpreted    is   indicated  by  tlze   lani;,-uaf;e  used    in  ir.s   argume:  ^ 
of   couiiL-el    in  Re^.    Vir .    Tiiorp.    5  ::od.    221.    225    (1696): 
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NOTES    (1) 
"That   \7]zic)i   i?   In'.ful   for   one  nan  to   do,   i;ui7  bo  mxOe  unlav/f-  1 
to  "be   done  "by  consi'jjr  acy:    for   inst^mce,    it    is    lav.-ful   for  any 
■brev/er   to   y,revr  snail  "beer,   but    if   neveral   f}iall    coNPpire   together 
to   In-ev;  no    pmall  "hut   all    ?.ro-.E  "boer,    on  purpose   to   defraud   the 
Kinc   of  ]uB   dutiop,    i--uc}i.  a    conrriracy   ip  unla-.V.'ul.      And    sc    it 
vva^'  heia   in   Sir   Sainuel      ''^terl_ipg_'_s   C^cj;o",    etc.      Jloreovor,    the 
pro::inence  ci-'^^^   to   the   element    of   conrpiracy   in  P.ef- .    vf  .     Eort , 
ciocided   ^uit    a   few  years,   before    (1705)    douhtlesr    •  ad    its   effect 
likev/ise.      So   there   is   nothinr   inprolahle   in   the   viev;  taken  l:y 
the   court    in  the   Journeviien  TailorsJ__Case_  if   the   attendarit    oir- 
c  nstances  ho  "borne   in  nind . 

(2)        Rex  vs.    Starling,   hov/ever,   had  marked    the    oe{-;inninf; 
of   tlie  principle   that    a    combination   to    injure   the   public   was 
undoubtedl.-'    crininal.      I^jcid   there   can  be   little   doubt   that    sucli 
a  couhination   of  v;orlanen  was   regarded   as   bif-hly  prejudicial   to 
the  public   'volfare.      Tliis   clearly   a]->ears   in  the   lanci'a'-e   of  the 
Act    of   7   Genrge    I,    ch.    lo,    and    in   the    industrial  histoi-^    of   the 
period.      The   treatnent    likel;     to  be   accorded   to   a    conbination 
to   raise   v/ases,   iioreover,    is   sifjnif icantl:/   f oreshadov/ed  by  the 
cases  liolding   illegal   the   endeavor  by   individuals   and    combinat- 
ions  artificially  to  raise   the   price   of  merchandise.      fee   27 
Lib.    Ars.,    ch.    -.4,    Iten  19;    29  Lib.    Ass.    f.    166,    pi.    45;    Anon, 
3   Inst.    196;   Lonbard's   Case.    41   Ass.,    f.    58;   Rex  vs.  .r^t^j-l.ij^.i 
1  Keb.    655. 

In  viev;  of  t}:ese   circur>stances ,    there    seeiis    to  be    little 
roon  for  doubt    eitlier   as   to   the   authenticity   of    the   report    of 
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t]ie  Journe;.'7nen  Tailorg'  Care,  or  ar  to  t^.e  poundnesp  of  the  de- 
cision ju('f:ed  accnrdinp'  to  the  standard  of  cont.enporaneoup  con- 
ditions. 

'.Ve  may  note,  alao,  ijiat  not  only  waf  this  care  acjuu)  ocu 
v;it:^out  criticisn  or  com-.icr.t  at  tlie  tir.e,  Kit  it  v.'as  never  dravm 
in  queption  even  in  the  nineteer.t}!  centi  ry  until  TTr.  iVri'-ht 
hinself  attacked  it.   And  it  wat-  cited  with  approval  ly  Lord 
r.ranpton  in  Oviinn  ^^p.  Leather  70  L.J.P.C.  76  (1901). 

The  General  criticisr.i  v;hich  nay  "be  pasred  u]  on  "r.  .7rir;]:t*s 
bool:  is  well  expressed  bj'-  Professor  Dicey:  "Trirlit's  Law  of 
Crininal  Conspiracies  -  published  "before,  hut  not  repuV'lished 
after  h.e  v/a?  raised  to  the  hencli  -  coiitains  elahorate  argurients 
to  sjiov;  that  this  extension(i .  e.  o-f"  the  law  of  conrpiracy  in 
general)  v;as  ille£;itiinate ,  and  war  not  really  pupported  "by  the 
authorities  on  which  it  is  supposed  to  rest.   7roin  a  nerely  h.is- 
torical  point  of  view  these  arguments  have  ci'est  force,  Viit  fron 
a  merely  legal  point  of  viev;  t^:eir  efr'-^ct  ip  cUriinislied  by  the 
reflection  th-at  similar  ar-f^ui.ients  if  enployed  by  a  la.-.'Pjev   of 
as  wide  historical  information  and  of  as  keen  logical  p.cunen 
as  Sir  K.  S.  Wrinh-t,  would  shake  almost  every  accepted  principle 
of  }^n£,lish.  lav;,  in  po  far  af  it  does  not  depend  upon  statute." 
Lav/  and  Opinion  in  England._ 
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}lote   2  iv^li)  Thus,  the  Act  7  George  I,  Fts.tute  1,  c  13 

(1720)  ,  recitep  that  the  combinations  aT-ionr:  the  tailors^  to  raise 
l..;iei>-  w^i;i3?,  etc.,  v/ere  "or  evil  e:-ample  and  manifeptly  (tend) 
to  the  prejudice  of  tracie,  to  the  encouragement  of  idleness,  and 
to  the  cXQSi'^'    increase  of  the  poor:  For  reaiedy  tliereof"  it  is 
enacted  that  puch  coMliinat ioas  etc.,  "phall  oe  and  are  ''lereby 
declared  to  he  illegal,  null  and  void  to  all  intents  and  pur- 
poses", etc. 

Act  12  Geor/^e  I,  C.  54,  however,  entitled  "An  Act  to  pre- 
vetit  unlawful  corioinations  of  vvor]:r:ien" ,  etc.,  recites  the  fora- 
ation  of  "unl.i'.vful  clubs  and  societies",  and  their  presuiiing 
"contrary  to  law  to  enter  iiito  co-abinations" ,  etc.;  also,  t}:at 
suc}i  persons  "so  unla'-vfully  _as^se:iblin£;_  _an_d  asnqciatins  theras3l--es 
have  co-initted  violence,  etc.;  and  that  "more  effectual  provision 

should  be  nade  against  such  unlawful  conbi nations and  for 

■bri:i;;inG  all  offenders  in  the  premises  to  r.iore  speedy  and  .e:-:en- 
p 1 ary  justice . " 

This  lan;7uai:;e ,  vMiich  ir-   followed  by  t}ie  later  statutes 
includin.-^  the  Acts  39  and  40  Georss  III,  clearly  shcvs  that  the 
above  co.ibiaatioas  wore  regarded  as  already  unlavrful. 
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?Iote   5    (p.l2^  Tills   princiole   endured   until   ciianged   by 

statute.      The    "Trade  Di8:,jutes   Act,    1':.06",    proviOos    (r.ec.    2): 
"It    sjiall    oe   lav/-ful   'Cor  one   or     .ore   lu^rsons   actiri^   on  their   owm 
"belialf   or   on  "bejialf   of   a  trade  union   or   of   an   individual   employ- 
er  or  firm   in  c  ontemplatio  :   or   fu  rt^.erarlce    of   a  trade   dispute, 
to  attend   at   or   iiear   a  house   or  place   where   a  person  resides   or 
works   or   carries    on  business    or  hj^pens    to   be,    if   tl'iey  so   attend 
:;ierely  for   t'le  pLiru-ose    of  peacefi.ll:/   obtaitiinc-   or   co;anii.ni eating 
infomation,    or   of  peacefully  persuading:  any  i^erons   to   work   or 
abdtain  fro-;i  working."     And   Section  7   of  the   Act   of   1875   is  re- 
pealed from   "attending  at   or  near"   to   the   e^id   of  tlie   section. 

Tlie   latest   case  upon  the   subject    of  picketing:   is   '.Vard , 
Lock  and    Co.    v^-.    Ojp e r at ij;^e_  Print e r s  '    As s i s t a ;. t r  '    S o c i e t y    (1906), 
22  T.L.R.    327.      Here   the    covirt  held   that   a  picket   for  the  pur- 
pose  of  requesting  workmen  to  becojie  iie.Mbe'rs    of  t~;e  union  was 
not    a-i   offense   with.in  the   Act    of   1875.      It   was   said   th.at   the 
object    of   See.    7,    sub  -    sec.    4,    of   that    Act   was   to   r:ive  a   Buni- 
mary  criminal   remedy   in   respect   to   certain   specified    classes 
of   acts  for   '-/liich  there  h.ad   previously  been   only   a   civil  remedy. 
In   other  words,   picketin£;   was   lioo    crininal  under   t}ie   act  unless 
it    was    of   sucii  a   character  as   to   atjouut    to   a   civil    .;^-  ••  .  •    :; 
coMiraon   lav/. 
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l^ote  4  '(p. 126)       See  Ren,  vs.  Harris  et  al  (1842),  C.  and 
M.  661  (note);  Reg,  vs.  Selsl\v  et  al  (1847),  ^  Cox  C.C.  495 
(note);  Re.",  vi: .  Duffield  ot  al.  (1847), 5  Cox  C.C.  404;  Rer. 
vs.  Rov;lands  (1851),  5  Cox  C.C.  -.36;  2  I^en.  C.C.H.  364;  Reg. 
vs.  Druitt  et  ul.  (186  7),  10  Cox  C.C.  592;  Spria^-'iead  Spinning 
Company  vs.  Riley  (1863) ,  L.R.  6  Sq.  551  (this  i?  the  first 
case  in  v/hich  an  injunction  issued  in  a  lahor  Oispute)  ;  Reg, 
vs.  Shepherd  (1369),  11  Cox  C.C.  325;  Reg,  vs.  Hihbert  et  al. 
(1875),  13  Cox  C.C.  32;  Judge  vs.  Bennett  (1338),  72  J. P.  247, 
(held,  fiat  the  character  oZ   the  picket,  as  coercive  and  nin- 
atory  or  not,  jaust  be  deterMiat^d  witli  ref'^rejice  to  the  effect 
actually  pro-JiLced  "by  it.);  Smith  ys ._  Tlioraasson  (1390),  16  Cox 
C.C.  740  (  a  case  of  "persistent  follov/ing"  v/ithia  tl-e  act  of 
1875.);  Kennedy  vs.  Cowie  (1891),  60  L..J.TI.G.  170;  Reg,  vs. 
Kennedy  (1392)  61  L.J.H.C.  131;  Reg,  vs  Edmondes  (1395),  59  J. P. 
776;  ExParte  Wilkins  et  al.  (1875),  64  L.J.Tr.c.  221;  Smith,  vs. 
Mooc]y  (1902),  72L.J.K.B.  43. 
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jvlote   5    (p. 126)  The   firpt    case   arisinr;  out    of   a   trade    dis- 

pute  ill  v;]iich  an   injunction  v;ap    issued    eeeiiis   to  lae   Springihead 
Spiiining  Co.   yp._  Hiley    (1368)    L..R.    6   Eg.    551.  in   'Adiich  the   court 
enjoined    a   trade   libel   '.v}iich  was   part    of  an  unlawful      pc/ie):ie    of 
coercion   and    intimidation.      ^Ye   do  not   find    another   j'uc}i  case 
until   1392,    v/hen  two   injunctions   w-re  f^raited   a^^ainst    the   cir- 
culation  of   false   and  iialiciou?   circulars.    (Col lard   vs.  ITarphall 
1   ch.  _(.! ^.y2)_  571;^  Pink  v;^.    ?edeTation_  of  Traders    and   LaTJor 
Unions,    ^7   L.T.    258.) 

?ro;::   this   tine    on  injunctions   becane    quite  con/ion.      See 
Trollope   vs ._  London  Euilding_  Trades  _ ;  ^ed  er  at  ion  ,    72  _L .  T  .    o42 
(1895)  ;    Lyons  vp .    vVilkins.    65  L.J.Ch.    601    (1898)  ;    Charnock  vs. 
Court.    (1699)    2  C'-. .    35_ ;    //alt ers  vs.   Green,_  68  L.-J.Ch.    7oO    (1899) 
Taf f  Vale  Ry .    Co^.rpany  v s .    Arial gajnate d    SoGiet/  of  Railway  Ser- 
vant s  .    70  L  ._J .  q .?  .    905    (1901)  ;    Cha-foerlaia  '  s    Wharf   Ltd.    vs. 
Smith,    (1900)    ^  Ch,    ^05. 

After   the   Taff   Vale   Case    (su^.Ta)  ,    both   da.:ia;:as    and    an   in- 
junction   .-ere   soraetimes    a.-^ked   and   ;ranted.      See    Quinn  vp.    Leaf.:- 
ea.    70  L.J.R.C.    76    (1901);    Giblan  vs.    National  Amalgamated 
Laborers'   Union  of  n-reat  Eritain  and   Ireland,    (1905)    2  K.B.    600; 
South   'Yales  jjiners^',  federation  vs.    Glamoyan  Coal   Compaiy.    74 
L.J.K.B.    525    (1905) . 
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.;ote   6    (.-.145)  It   had   "been   decided    in  Lu.-iley  yj-  .   Gye ,    22 

L.J.Q.B.    46'S    (131:5)    that  Maliciously   inducing:   a  breach   of   con- 
tract  was   actionable.      This   cat?e   vvas?   approved    in   Q,uinn  yk  . 
Lcatheni,   Read   vs.   Priendly   Society   of   Operative   otone  Ilasons, 
71  L.J.K.B.    994    (19/2),    arid    in   South.   .Valer   :iiners '    Federation 
vs.    Gla;.aorr?;an  Coal   Co?apan>  ,    7o  L.J.K.B.    f^iS    (1905),    in  v;hich 
it   wat^   also    said   that   tlie   absence    of   ill-'./ill   v/a?--    no    jurtifi- 
cation.      Tiie  laatter   is   deal-u   v/ith    in  the    "Trade   Disputes   Act, 
1906"    in   these   words    (Sec.    3):     "An  act   done   by  a  person   in  con- 
tenplation  or  furth-erance   of   a  trade   dispute    s}iall  not   be  act- 
ionable  on  the   ground    only   tr.at    it    induces   so  'e    otiier  person  to 
break  a   contra;t    of    -nployraent    or   tjiat    it    is    an   interference 
v/ith  ti.e   trade,   business,    or   a;iplo:,naent    oi    soiae    other  :.erson,    or 
with  t}ie   ri;^ht    of   somj   other  person  to    dispose    of  his    capital   or 
his   labor  as  }ie   wills". 

The   latter  part    of  tlie   section  is    intended   to   negative 
certain    statsuents    in   Q,uinn  v  s ._  Leathern  and    other   cases;    es- 
pecially tiie   decision   in  Giblan  vs.   J-Iational   Amalca\\ated   Labor- 
ers'   Union   of   great  Britain   and    Irelcuid,    (l905)    2  E.B.    600 . 

The  Taff  Vale  Railvm./   vs.   Analgaj.iated   Society  of  Railway 
Sefvants.    70  L.J.Q.B.    905    (1901)  ,    Giblan  vs.    IJational   Araal;:a- 
mated  Laborers'    Union,    etc.    (supra)  ;    South    "ales  'liners'   Feder- 
atio.n  vs.    Glamor':an  Coal  CoTiipany (supra)  ,   Denaby  and   Cadeby  'Iain 
Collieries   vs .   Yorksh.ire  Tliners'    Association    (1906)    A.C.    384, 
and    >Vard ,   Ijcck  and   Co.    vs.    Operative  Printers)    Assistants' 
Society,    C2  .T.L.R.   _527    (1906)    had    eatallislied   that   a  registered 
trade  unioi  i.iay  be  iiold   lial  '.e   like   a   corporation   f-^r   is   col- 


NOTES    (6) 

lective   acts   and   for  the    acts    oT   its    officers   v;it}iin   tj;e   scope 
of  thejr  autiiority.      The    "Trade  Disputes    Act,    1906",    cliauL'ed   the 
law   in   thir   particular:    Sec.    <!   -    "An  action   against   a  trade 
union,    whether   of  uorlaaen   or  raa^ters,    or   against    any  r.ie:'hers 
or   officials   tlereof   on  "behalf   of  thcnselvet--   ar.d    all    other 
ineiahers   of   tlie   trade  union   in   respect    of   any   tortious    ac  .      il- 
Loged   to  liave  "been    corauitted  "by   or  o:.  hehalf  of  t]-e  trade  union, 
<.-}iall  not   he    entertained   Ir,    a.uy  coiirt." 
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VITA 

Tlie   author  was  boni   in  Carn'oridce ,   Dorc  lerter  County, 
':aryland,    ?e"bruai-y  the   twenty   seventh,    1684.      Hir-   p^^rents 
having   removed   to  Baltinore   when  he   war.   Ivut   t./o  years    Oi' 
a^e,   his   education  has  "been  i^ursued   w/ioll.     in  that    city. 
He  received  his  preliniinary  training   in  the   public   fcjiooIs, 
and  was  prepared   for   collece   at   the  EalticiDra  City  Coller;e 
and  ?!arst on 's  University  School . 

In  tile  fall    of   1900  he   was  matriculated    in   t;ie   Jo}:ns 
Hopkins  University,    froin  which  he  received   hi?  "baccalaureate 
degree  June   the   ninth,    1903.      In  Octoher,    1903,   he   entei-ed 
the  Lav;  Scr.ool   of   the  Univert-ity   of  llarylaijd,    and   was   grad- 
uated  June   tlie   fiftii,    1905,    v;ith  tlie   decree   of  Baclielor   of 
Lav;s.      On   Septenher  the   seventli,    1905,    he   was   adraitted  "by 
tiie   Court    of  Appeals   to   the  Bar   of  -'aryland. 

In   the   fall    of   1904  he   returned    to   the   Johns  Hophins 
University  for   graduate   studies    in  Political   Science,    Phil- 
osop::;;,    and  Political  Econoray.      He  lias   "been   engaged    in  tliat 
worh  coiitinuously  until   the  present    time. 
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